Brigham Young University Law School

BYU Law Digital Commons
Utah Supreme Court Briefs

1991

Country Oaks Condominium Management
Committee v. Lon L. Jones, Timothy E. Carn, Frank
Ferrante, A.C. Avery, Lawanna R. Packer, James C.
Kaiserman, GTT Investments : Brief of Appellant
Utah Supreme Court

Follow this and additional works at: https://digitalcommons.law.byu.edu/byu_sc1
Part of the Law Commons
Original Brief Submitted to the Utah Supreme Court; digitized by the Howard W. Hunter Law
Library, J. Reuben Clark Law School, Brigham Young University, Provo, Utah; machine-generated
OCR, may contain errors.
Richard A. Rappaport, William B. Wray; attorneys for appellees; Jones, Carn, Avery & Packer; James
C. Kaiserman; pro se; Frank Ferrante; pro se.
Richard W. Jones; attorney for appellant.
Recommended Citation
Brief of Appellant, Country Oaks Condominium v. Jones, No. 910103.00 (Utah Supreme Court, 1991).
https://digitalcommons.law.byu.edu/byu_sc1/3450

This Brief of Appellant is brought to you for free and open access by BYU Law Digital Commons. It has been accepted for inclusion in Utah Supreme
Court Briefs by an authorized administrator of BYU Law Digital Commons. Policies regarding these Utah briefs are available at
http://digitalcommons.law.byu.edu/utah_court_briefs/policies.html. Please contact the Repository Manager at hunterlawlibrary@byu.edu with
questions or feedback.

#iue^

JUUiM-NT

CFU

EttlEf

•5.9
'OCKET NO. ft^S0

J
IN THE SUPREME COURT OF THE STATE OF UTAH

COUNTRY OAKS CONDOMINIUM
MANAGEMENT COMMITTEE,
Plaintiff

and A p p e l l a n t ,

vs.

Case No.
LON L. JONES; TIMOTHY E.
CARN; FRANK FERRANTE; A.C.
AVERY; LAWANNA R. PACKER,
Trustee; JAMES C. KAISERMAN;
GTT INVESTMENTS, a Utah
General Partnership,

910103

Priority No.

16

Defendants and Appellees,
BRIEF OF APPELLANT
"Appeal from the Second Judicial District Court
of Davis County"
Judge Douglas L Cornaby, Presiding

Mr. Richard A. Rappaport
Mr. William B. Wray, Jr.
Attorneys for Appellees
Jones, Cam, Avery & Packer
525 East First South
Salt Lake City, Utah 84147-0008
Mr. James C. Kaiserman
Pro se Appellee
601 East Mutton Hollow Drive
Kaysville, Utah 84037
Mr. Frank Ferrante
Pro se Appellee
1451 North 750 East
Kaysville, Utah 84037

Mr. Richard W v Jones
*»««
Attorney for ^pel^apt^ £ ^
4768 Harrison Boulevard
Ogden, Utah 844 03

MAY 2 1 1991
CLERK SUPREME COURT,
UTAH

IN THE SUPREME COURT OF THE STATE OF UTAH
COUNTRY OAKS CONDOMINIUM
MANAGEMENT COMMITTEE,
Plaintiff and Appellant,
vs.
Case No.
LON L. JONES; TIMOTHY E.
CARN; FRANK FERRANTE; A.C.
AVERY; LAWANNA R. PACKER,
Trustee; JAMES C. KAISERMAN;
GTT INVESTMENTS, a Utah
General Partnership,

910103

Priority No.

16

Defendants and Appellees,
BRIEF OF APPELLANT
"Appeal from the Second Judicial District Court
of Davis County"
Judge Douglas L Cornaby, Presiding

Mr. Richard A. Rappaport
Mr. William B. Wray, Jr.
Attorneys for Appellees
Jones, Carn, Avery & Packer
525 East First South
Salt Lake City, Utah 84147-0008
Mr. James C. Kaiserman
Pro se Appellee
601 East Mutton Hollow Drive
Kaysville, Utah 84037
Mr. Frank Ferrante
Pro se Appellee
1451 North 750 East
Kaysville, Utah 84037

Mr. Richard W. Jones
Attorney for Appellant
4768 Harrison Boulevard
Ogden, Utah 84403

TABLE OF CONTENTS
TABLE OF AUTHORITIES

iv

JURISDICTION OF THE UTAH SUPREME COURT

1

ISSUES PRESENTED FOR REVIEW

1

DETERMINATIVE STATUTES AND PROVISIONS OF THE

2

COUNTRY OAKS DECLARATION
STATEMENT OF THE CASE

3

SUMMARY OF THE ARGUMENTS

7

ARGUMENT
I.

II.

III.

IV.

THE CONDOMINIUM DECLARATION ACTS AS THE
CONSTITUTION OF THE CONDOMINIUM ASSOCIATION.
LEGAL ANALYSIS BEGINS WITH THE TERMS OF THE
DECLARATION
COUNTRY OAKS WAS CREATED AS AN EXPANDABLE
CONDOMINIUM. EXPANSION OCCURS WHEN AN
AMENDED DECLARATION IS RECORDED THEREBY
REDISTRIBUTING THE OWNERSHIP INTERESTS IN
THE COMMON AREAS

13

A CONDOMINIUM "UNIT" IS CREATED WHEN THE
DECLARATION IS RECORDED

16

- The Declaration defines when a "Unit"
is created

16

NUMEROUS REFERENCES IN THE CONDOMINIUM
OWNERSHIP ACT AND THE DECLARATION SUPPORT
THE CONCLUSION THAT A UNIT IS CREATED BEFORE
IT IS PHYSICALLY BUILT

17

A.

B.

C.

12

The definition of a "condominium
project" as contained in the Act
recognizes "units" as being distinct
and separate from a building

17

The definitions of "Unit" and of
"Property" recognize a unit exists
even though a building does not

18

A survey map is a subdivision map
with respect to those units which
are not contained in buildings

20

D.
V.

VI.

21

DEFENDANTS OWN UNITS BY VIRTUE OF HAVING
RECEIVED WARRANTY DEEDS TO UNITS

23

B.

VIII.

IX.

X.
XI.

XII.

XIII.

20

SOME OF THE DEFENDANTS HEREIN HAVE ADMITTED
THEY OWN UNITS. TO RULE AS A MATTER OF LAW
THEY DO NOT OWN UNITS IS WITHOUT ANY FACTUAL
BASIS

A.

VII.

Defendants pay property taxes on
their units

Warranty deeds grant an interest in a
unit and in the common area

23

The only property interest defendants
can own is in a unit

25

UNIT OWNERS ARE REQUIRED TO PAY THEIR SHARE
OF COMMON EXPENSES IN PROPORTION TO THEIR
PERCENTAGE INTEREST IN THE COMMON AREAS AND
FACILITIES

26

DEFENDANTS' OFFER TO PAY A "REASONABLE SUM"
FOR EXPENSES INCURRED IN CONNECTION WITH
THEIR UNITS DEMONSTRATES THE FLAW IN
DEFENDANTS' CONTENTION THAT THEY DO NOT OWN
UNITS

28

DEFENDANTS' RECHARACTERIZATION OF THEIR
WARRANTY DEEDS AS A "RIGHT TO DEVELOP
CONDOMINIUMS" IS MEANINGLESS SINCE
DECLARANTS POSSESSED NOTHING TO TRANSFER
TO DEFENDANTS. TO RECOGNIZE SUCH A "RIGHT,"
APART FROM A PROPERTY INTEREST, IS INCOMPATIBLE
WITH THE CONDOMINIUM ACT

30

THE FACT PLAINTIFF'S ARE IN COURT INDICATES
DEFENDANTS OWN UNITS AT COUNTRY OAKS

32

IF DEFENDANTS DO NOT OWN UNITS, THEN DEFENDANTS
COULD NOT OBTAIN A CONSTRUCTION LOAN TO BUILD
A BUILDING NOR COULD A LENDER FILE A LIEN
AGAINST DEFENDANTS ' INTEREST

33

THE TRIAL COURT'S RULING THAT DEFENDANTS DO
NOT OWN UNITS EFFECTIVELY INVALIDATES THE
DECLARATION

36

THE HOLDING OF THE HYDE PARK CASE IS GOOD
LAW IN UTAH

37

ii

XIV.

XV.

XVI.

THE HOLDING OF THE INVESTORS LTD. CASE
RELIED ON BY DEFENDANTS DOES NOT ADDRESS
THE ISSUE BEFORE THIS COURT
CLEAR PRECEDENT EXISTS IN RECOGNIZING THE
LEGAL EXISTENCE OF AN ENTITY EVEN WITHOUT
THE EXISTENCE OF A PHYSICAL STRUCTURE.
THE DECLARATION CLEARLY CONTEMPLATED THE
EXISTENCE OF UNITS BEFORE THEY WERE BUILT.
A UNIT OWNER CANNOT EXEMPT HIMSELF FROM
PAYMENT OF COMMON EXPENSES BY WAIVER OR
ABANDONMENT

CONCLUSION
ADDENDUM

iii

3

TABLE OF AUTHORITIES
CASES CITED
Paqe(s)
Blue Cross & Blue Shield v. State.
779 P.2d 634 (Utah 1989)
Brooks v. Palm Bay Towers Condominium Ass'n.
375 So.2d 348 (Fla.App. 1979)
Daniels v. Deseret Fed. Sav. & Loan Ass'n.
771 P.2d 1100 (Utah Ct.App. 1989)

1
15
1

Hyde Park Condo. v. Estero Island,
486 So.2d 1 (Fla.App. 1986)

12,26,37,38

Investors Ltd. v. Sun Mountain Condominiums.
683 P.2d 891 (Idaho App. 1984)

12,38,39,40

Schmidt v. Sherrillf
442 So.2d 963 (Fla.App. 1983)

12

Welleby Condo. Ass'n One v. W. Lyon Co.,
522 So.2d 35 (Fla.App 1987)

12

STATUTES CITED
Paqe(s)
Utah Code Ann. §
§
§
§
§
§
§
§
§
§
§
§
§
§
§
§
§
§
§

68-2-4
57-1-12
57-8-1
57-8-3(7)
57-8-3 (14)
57-8-3 (21)
57-8-3 (26)
57-8-3 (28)
57-8-4
57-8-7
57-8-7 (1)
57-8-7(2)
57-8-8
57-8-10
57-8-10(1)
57-8-10(4) (C)
57-8-13
57-8-13.4(3)
57-8-13.6

19
25
12
17,30
13
19
18
23
24,25
25,34,36
25
17,36
2
12,13,19
37
14
12 ,19
18
2,15,17

iv

Utah Code Ann. §
§
§
§
§
§
§
§
§
§
§
§

57-8-16.5
57-8-19
57-8-19(1)
57-8-20
57-8-20(1)
57-8-22
57-8-24
57-8-26
57-8-27(1)
57-8-34
57-8-35(1) (b)
78-2-2(3) (j)

31
33,35
35
4,7,27
2
17
27
41
20
26
20
1

V

1.

JURISDICTION OF THE UTAH SUPREME COURT
The

this

court

statutory authority conferring jurisdiction upon

to hear this

appeal is

found in the Utah Code Ann.

§ 78-2-2(3) (j).
2.

ISSUES PRESENTED FOR REVIEW
Standard of Appellate Review.

Because there were no

genuine issues of material fact in the trial court, this case comes
to the Utah Supreme Court from a summary judgment in the trial
court.

The proper standard of review for all issues herein is as

follows:

the appellate court gives no deference to the trial

court's conclusions of law, which conclusions are reviewed for
correctness.

Blue Cross & Blue Shield v. State, 779 P.2d 634, 636

(Utah 1989); Daniels v. Deseret Fed. Sav. & Loan Ass'n, 771 P.2d
1100 (Utah Ct.App. 1989).

Consequently, any error by the trial

court is an error of law and therefore reversible error.
The issues are as follows;
a)

Is the recorded Declaration creating Country Oaks

Condominium binding on all unit owners?
b)

Is there any form of private real property ownership

available within Country Oaks Condominium other than in the form of
a "unit"?
c)

Do Defendants/Appellees own units at Country Oaks

Condominium?1
1

Arguably this might be the only issue the court needs to
address. If Defendants do own units, then all remaining issues are
resolved.
If the Court rules Defendants do not own units the
remaining issues need to be resolved.
1

d)

If Defendants do not own units, what real property

interest do they hold title to at Country Oaks Condominium?
e)

Three

of

the

Defendants

did

not

contest

the

proceedings in the trial court except by answering the complaint.
In their answer these Defendants admitted they owned the units in
question.

These three parties raised no factual challenges to

Plaintiff's motion for summary judgment. Did the trial court error
in granting summary judgment against Plaintiff when these three
Defendants never challenged the claim they owned units or presented
any facts to the contrary?
3•

DETERMINATIVE STATUTES AND PROVISIONS OF THE
COUNTRY OAKS DECLARATION.

U.C.A. § 57-8-8
Each unit owner shall comply strictly with the covenants,
conditions and restrictions as set forth in the declaration or in
the deed to his unit,...
U.C.A. § 57-8-20(1)
Every unit owner shall pay his proportionate share of the common
expenses....
U.C.A. § 57-8-13.6
A condominium project may be expanded under the provisions of the
declaration and of this act. Any such expansion shall be deemed to
have occurred at the time of the recordation of the record of
survey map under Subsection 57-8-13(2), together with an amendment
to the declaration,...
(Copies of relevant portions of the Condominium Ownership Act are
attached as Exhibit "J").

2

DECLARATION OF COVENANTS, CONDITIONS, RESTRICTIONS AND BY-LAWS FOR
COUNTRY OAKS CONDOMINIUMS, Section 24:
B.
Reservation of Right to Expand, The first phase of
the project includes eight condominium units, together with common
areas and facilities.
Declarant hereby reserves the right to
expand the condominium project to include additional units...
C.
Supplemental Declarations and Supplemental Maps.
Such expansion may be accomplished by the filing for record by
Declarant in the office of the County Recorder of Davis County,
Utah,...a supplement or supplements to this Declaration...
E.
Declaration Operative on New Units. The new units
shall be subject to all the terms and conditions of this
Declaration and of a supplemental Declaration, and the units
therein shall be subject to condominium ownership with all the
incidents pertaining thereto as specified herein, upon filing the
supplemental map and supplemental Declaration in the office of the
Davis County Recorder. (emphasis added).
FOURTH SUPPLEMENTAL AND AMENDED DECLARATION OF COVENANTS,
CONDITIONS, RESTRICTIONS AND BY-LAWS FOR COUNTRY OAKS CONDOMINIUMS:
*

*

*

WHEREAS, Declarant has constructed or will construct
residential buildings and other improvements upon the aforesaid
premises...
WHEREAS,
Declarant
desires by filing this Amended
Declaration...to submit the above-described real property...to the
provisions of the Utah Condominium Ownership Act...
WHEREAS, Declarant desires and intends to sell the fee
title to the individual units contained in said condominium
project,...
(Copies of additional relevant portions of the Declaration and
Fourth Supplemental Declaration are attached in Exhibits "C," "E,"
"G," "K," "L," and "N").
4.

STATEMENT OF THE CASE
Nature of the case:

Plaintiff/appellant Country Oaks

Condominium Management Committee (hereinafter Plaintiff or Country
Oaks) is responsible for the operation of Country Oaks Condominium.
3

R. 1, 274. Plaintiff filed liens pursuant to U.C.A. § 57-8-20 and
then brought a foreclosure action against Defendants/appellees
(hereinafter
Defendants1

referred
failure

to

as

to pay

"Defendants")

past

due

as

a

result

of

common area assessments.

R. 2 6-30. At the time Defendants received the deeds to their units
at

Country

Oaks, the

property was, and still

is, unimproved.

R. 63.
Course

of proceedings;

Four Defendants

(Ferrante,

Packer, Kaiserman and GTT) answered Plaintiff's complaint and
admitted they owned the units is question but denied liability for
their share of the assessments because they had not improved the
units.

(A copy of this answer is attached as Exhibit "A" since the

court record did not contain the original).

Three Defendants

(Jones, Carn and Avery) answered the complaint by offering to pay
a "reasonable sum" to cover assessments and by claiming they were
not the owners of units but had had assigned to them "the right to
develop" units in the condominium project.

R. 51, Exhibit "B."

After answering the complaint, three of the Defendants (Ferrante,
Kaiserman and GTT) filed no documents, pleadings, motions or
memoranda contesting Plaintiff's motion for summary judgment and
their legal counsel eventually withdrew from the case.

R. 340.

Plaintiff produced the deeds Defendants received to their
units (R. 78-84, Exhibit "M") and brought a motion for summary
judgment on the grounds that Defendants owned units at Country Oaks
Condominium and were

thus required to pay common area expenses.

R. 60, Exhibit »F"."

The Declaration of Covenants, Conditions,
4

Restrictions and By-laws for Country Oaks Condominiums (hereinafter
"Declaration") makes all new units created by recording an amended
Declaration subject to the terms of the Declaration upon the
recording of the amended Declaration,

R. 305-309, Exhibit "C."

Four Defendants (Jones, Cam, Avery and Packer) responded to the
motion by claiming "they only intended to...buy the right to
develop condominiums on certain common area land within the
condominium project."

R. 181.

Disposition in lower court;

The trial court denied

Plaintiff's motion for summary judgment and ruled as a matter of
law Defendants did not own units but owned only the right to
develop condominiums.

R. 254-263, Exhibit "D."

Trial was

scheduled to determine what proportion of the common area expenses
Defendants should pay. R. 337, 338. Defendants filed a motion in
limine to limit the testimony Plaintiffs could present at trial
with regard to common expenses. R. 342. Plaintiff filed a motion
to set aside the order denying summary judgment.

R. 349.

trial court denied Plaintiff's motion to set aside.

The

R. 383.

Defendants filed a motion for summary judgment which was granted by
the court.

R. 385-389, 390-391. Exhibit "P."

Statement of facts: Country Oaks Condominium was created
as

an

expandable

Declaration

was

condominium

on November

5,

1975 when the

recorded in the Davis County Recorders Office.

R. 270-316, Exhibit "K."

Thereafter, additional phases of the

condominium were declared, recorded and created.
Exhibit

"E."

R. 317-325,

The final expansion creating the phases and
5

condominium units at issue herein (units in phases 7-2 and 7-3)
took place on October 10, 1978 by recording the Fourth Supplemental
and Amended Declaration of Covenants, Restrictions and By-Laws for
Country

Oaks

Declaration").

Condominium

(hereinafter

"Fourth

R. 317-325, Exhibit "E."

Supplemental

Each of the Defendants

herein received one or more deeds to units at Country Oaks
Condominium wherein they received not only an interest in a
condominium unit, but also received an undivided interest in all
the common area at Country Oaks. R. 60, 78-87, Exhibits "E," "F,"
and "G."
When the final phases in the condominium project were
created

in October 1978 by recording the Fourth Supplemental

Declaration, 94 condominium units had been declared and created.
R. 85-87, 317, Exhibits "E" and "G."
project

remains unimproved

physically constructed.

in that

Some of the condominium
22 units

have

not

been

R. 51, Exhibit "B."

The Declaration, at f 24.E, provides that "the new units"
created when the Fourth Supplemental Declaration was recorded
became

"subject

Declaration"

and

to

all

that

the

these

terms
new

and

units

conditions
became

of

"subject

this
to

condominium ownership with all the incidents pertaining hereto" at
the time the Fourth Supplemental Declaration was recorded. R. 3 05308, Exhibit "C."
One of the obligations incident to the ownership of a
condominium unit is the obligation to pay monthly common expenses.
R. 287.

This monthly amount is calculated based on the percentage
6

of undivided interest owned in the common area as set forth in the
exhibits to the Fourth Supplemental Declaration. R. 85-87, Exhibit
"G."

The Defendants have never paid monthly common expenses in

spite of owning units nor have they elected to improve their
property.

R. 61, 63, 88-90. Exhibit "H."
As

a

result

of

Defendants' failure

to pay

common

expenses, Country Oaks filed liens and brought a foreclosure action
pursuant to the Condominium Ownership Act, U.C.A. §57-8-20 and §11
of the Declaration, and f 5(N) of the Amended By-Laws of Country
Oaks Condominium.2
5.

SUMMARY OF THE ARGUMENTS
A

condominium

is created

and

governed

by

recorded

documents, consisting of a declaration and survey map.

These

documents act as the constitution for all matters relating to the
condominium and govern the relationship of all parties who own an
interest in a condominium.

The declaration is used to resolve all

rights and responsibilities regarding ownership in a condominium.
Country Oaks Condominium was created on November 5, 1975,
as an expandable condominium.

Phases in an expandable condominium

are declared when a supplemental

declaration

accordance with the terms of the declaration.
2

is recorded in

The first phase of

Attached as Exhibit "F" are the first four pages of the
Memorandum of Points and Authorities in Support of Plaintiff's
Motion for Summary Judgment containing the "Statement of Facts."
Plaintiff is not aware that any of these facts are contested by
Defendants,
other
than
the
claim
that
they
are
a
mischaracterization of Defendants' interest because Plaintiff
refers to Defendants' interest as a "unit". R. 175, 179.
7

Country Oaks consisted of 8 units. The last three phases created
on October 10, 1978, brought the total number of units to 94.
Twenty-one of these units are at issue herein. Defendants have not
improved the units since they were created in 1978.
The Act and the Declaration for Country Oaks state that
a unit is created in an expandable condominium at the moment a
supplemental declaration is recorded.

The units at issue herein

were created on October 10, 1978, when a supplemental declaration
was recorded.

Once created, units have a permanent character and

cannot be removed from the condominium without the consent of 100%
on the owners.
Numerous references under the Condominium Ownership Act
recognize that a unit exists separate and apart from a building.
The definition of a "condominium project" refers to units that
exist in "proposed apartments."

The definitions of "unit" and

"property" refer to a separate part of the property for independent
use with or without a building. The survey map shows specifically
the location of the units owned by Defendants on property which is
not common area.

The Act makes reference to units which are not

contained in existing buildings.

No unit owner of a condominium

pays property taxes on a building. Property taxes are only paid on
parcels. Buildings are not parcels. Units and the common area are
parcels.
Some of the Defendants admitted in their answer to the
complaint that they own units.

Even the Defendants that did not

admit owning units did not dispute the fact they received deeds to
8

units; they simply called this a mischaracterization of their
interest. The fact that all Defendants received deeds to units is
conclusive of their ownership interest since there is no other
interest they may own but in a unit.
Defendants each received a warranty deed wherein he or
she received title to a unit along with a percentage interest in
the common area.

Defendants1 claim that they did not intend to

receive a warranty deed is contrary to the facts. The only private
property interest any person may own in a condominium project is a
unit.
The Act and the Declaration are conclusive in requiring
unit owners to pay the share on common expenses set forth in the
Declaration.

Defendants have never paid any common expenses.

Defendants offered to pay a reasonable sum in connection
with common expenses incurred with their units.

Such an offer is

equivalent to admitting ownership in a unit, since there is no
obligation to pay common expenses except in connection with a unit.
A ruling that Defendants do not own units but are only required to
pay a reasonable portion of the common expenses would have the
effect of appointing the court as a member of the management
committee since the court would have to decide what constitutes a
reasonable portion of each expense incurred at Country Oaks.
Over four months after this suit was filed Defendants
attempted to recharacterize their warranty deeds as a "right to
develop

condominiums."

If

anything,

a

"right

to develop

condominiums" is a contract right and does not affect title to
9

property.

The declarant created Country Oaks and was responsible

for drafting the terms of the Declaration.

In the Declaration,

declarant declared its intent was to sell fee title to units. Once
the declarant created Country Oaks and sold fee title to units, the
declarant had no interest remaining in Country Oaks and nothing to
assign to Defendants.

For declarant to now state that it did not

intend to sell fee title to units but only intended to sell a right
to

develop

condominiums

is completely

inconsistent

with

the

declarant's stated intent.
The

fact Plaintiff

could

file a lien and bring a

foreclosure action indicates Defendants own units. If they did not
own units Plaintiff would have nothing to foreclose on since the
units would not exist. Plaintiffs can and have liened Defendants1
units.

Defendants can only obtain clear title to a unit if they

bring a quiet title action. Defendants cannot bring a quiet title
action unless they own title to a unit to obtain quiet title on.
If Defendants do not own units, they could not obtain
financing to construct buildings at Country Oaks.
cannot be liened.

Only units can be liened.

Common area

All property in a

condominium project is either privately held or held in common.
The only type of privately held property is within a condominium
unit.
Sustaining the trial court's ruling that Defendants do
not own units would invalidate the Country Oaks Declaration and
leave units owners without any law or rules to rely on.

10

A Florida appellate court considering the identical issue
ruled that the only type of private ownership available within a
condominium is a unit; to hold otherwise would create ownership
rights which were not contemplated by either the legislature or the
condominium declaration.
An Idaho appellate court decision relied on by Defendants
specifically recognized that the common practice of selling unbuilt
condominiums

necessitates

a

finding

that

parties

do

own

condominiums before they are built.
Legal precedent exists in recognizing the existence of an
entity even without the existence of a physical structure.

A

corporation is an example of one such entity.
Defendants1

claim

that

they

tantamount to abandoning their units.

do

not

own

units

is

The Declaration does not

permit a unit owner to exempt himself from liability for common
expenses by abandonment of his unit nor does it permit a unit owner
to exempt himself through nonuse of the common areas. Defendants1
claim that they do not use or enjoy the common area and therefore
should not be required to pay common area expenses is contrary to
statute.
The Utah Supreme Court should reverse the lower court
ruling and remand the case to the trial court with instructions to
enter an order of foreclosure on Defendants1 units.

11

6*

ARGUMENT
I

THE CONDOMINIUM DECLARATION ACTS AS THE CONSTITUTION FOR
THE CONDOMINIUM ASSOCIATION. LEGAL ANALYSIS BEGINS WITH
THE TERMS OF THE DECLARATION.
Under Utah law a condominium is formed upon recordation
of a survey map and declaration in the county recorders office
conforming to the requirements of the "Condominium Ownership Act,11
Utah Code Ann. § 57-8-1 et seq. (hereinafter the "Act") . (Relevant
portions of the Act are included in the addendum, Exhibit "J") .
The specific contents of the declaration and survey map as required
by the Act are set forth in § 57-8-10 and § 57-8-13 of the Act.
Exhibit "J."
A recorded declaration comprises the constitution by
which the condominium is governed.

Schmidt v. Sherrill, 442 So.2d

963, 965 (Fla.App. 1983).
A court looks to the condominium declaration in its
analysis of issues involving condominiums.

"We begin our analysis

with the declaration of condominium...." Xd.

"We...limit our

holding to the facts in this case and base it upon the particular
language in the condominium documents."

Investors Ltd. v. Sun

Mountain Condominiums. 683 P.2d 891 (Idaho App. 1984).3

3

See also Hyde Park Condo. v. Estero Island, 486 So. 2d 1
(Fla.App. 1986) (infra) and Wellebv Condo. Ass'n One v. W. Lyon
Co. . 522 So.2d 35 (Fla.App. 1987) wherein extensive analysis of the
respective condominium declarations was undertaken to resolve
issues similar to the issues raised herein.
12

Country Oaks Condominium was created on November 5, 1975
when the Declaration was recorded in the Davis County Recorders
Office.

R. 270, Exhibit "K."
II

COUNTRY OAKS WAS CREATED AS AN EXPANDABLE CONDOMINIUM,
EXPANSION OCCURS WHEN AN AMENDED DECLARATION IS RECORDED
THEREBY REDISTRIBUTING THE OWNERSHIP INTERESTS IN THE
COMMON AREAS.
Section

57-8-10 of the Act

requires the

(developer) to designate the form of condominium
reserving certain rights in the declaration.

declarant
created by

Exhibit "J."

A

declarant may choose to create an expandable condominium, a
convertible condominium, a contractible condominium, a leasehold
condominium or a time period condominium.

The declarant that

created Country Oaks Condominium chose to create an expandable
condominium.

R. 271, 305, Exhibits "E" and "K."

An "expandable condominium means a condominium project to
which additional land or an interest in it may be added in
accordance

with

§ 57-8-3(14).

the

declaration

and

this

chapter."

U.C.A.

By creating an expandable condominium the declarant

reserves the option to build one phase of the project at a time
without having to commit to building the entire project before the
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project's viability

is determined.

R. 271.4

This allows the

declarant to determine how well units are selling prior to
committing additional land and money to the project.
By declaring Country Oaks condominium project to be
expandable, the public and all current and future owners were put
on notice as to the maximum size of the project and the time frame
during which the expansion must be completed, which in this case
was the maximum allowed by statute, 7 years from the date the
Declaration was recorded in 1975. U.C.A. § 57-8-10(4)(c), R. 307,
Exhibit "C."
The original

8 units were created pursuant to the

Declaration recorded November 5, 1975. R. 270, Exhibit "K."

The

units at issue herein were created when Country Oaks was expanded
by

the

recording

of

the

"Fourth

Supplemental

and

Amended

Declaration of Covenants, Conditions, Restrictions and By-Laws for
Country Oaks Condominiums"

(hereinafter "Fourth Supplemental

Declaration") on October 10, 1978.

R. 317, Exhibit "E."

The

Fourth Supplemental Declaration created 51 units in three phases:
7-1, 7-2, and 7-3.

R. 85-87, 317, Exhibit "E" and "G."

Twenty-

nine of these 51 units were improved and the remaining 21 are at
issue in this case.5

R. 60, 61, Exhibit "F."

4

For example, the Declaration provided for the building of
only 8 units but reserved the right to build an additional 192
units for a total of not more than 200 units.
R. 271, 306,
Exhibits "C" and "K."
There were a total of 94 units created at
Country Oaks. R. 85-87, Exhibit "G."
5

One additional unit was not built but was sold at a tax
sale and is not an issue in is this case.
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The recording of the Fourth Supplemental Declaration
"operate[d] automatically to grant, transfer and convey, pro tanto,
to then owners of units in the project as it exist[ed] before such
expansion, the respective undivided interests in the new common
areas added to the project as a result of such expansion, and to
reduce, pro tanto, their percentage of interest in the original
condominium property as it then exists."6

R. 307, Exhibit "C."

Each Defendant herein, by virtue of his ownership interest in a
unit in phase 7-2 or 7-3, owns a percentage of the common areas
ranging from .904% to 1.58%.

R. 85-87, Exhibit "G."

The Act makes the operative event to create units in an
expandable condominium the recording of an amended declaration and
survey map.7

6

For example the original 8 units had an interest in the
common areas ranging from 11.48% to 13.55%. These same 8 units,
after the creation of units in phases 7-1,7-2 and 7-3, had an
interest in the common areas ranging from 1.082% to 1.276%. R.
85, 316, Exhibit "G" and "L."
7

U.C.A. § 57-8-13.6 states "Any such expansion shall be
deemed to have occurred at the time of the recordation of the
record of survey map under Subsection 57-8-13(2), together with an
amendment to the declaration,..."
Also note Brooks v. Palm Bay
Towers Condominium Assf n, 375 So.2d 348, 349 (Fla.App. 1979),
wherein the court recognized that "once the real property has been
submitted to condominium status all the units become separate
parcels of real property. Title to such parcels may be in fee
simple or any other estate recognized by law;...prior to the sale
of a unit, the developer is clearly the unit owner... [and] is
liable for assessments...."
15

Ill
A CONDOMINIUM "UNIT" IS CREATED WHEN THE DECLARATION IS
RECORDED.
The Declaration defines when a "Unit" is created.
Section 24.E. of the Declaration states that a unit is
created at the moment the Declaration is recorded with the county
recorder. R. 308, Exhibit "C."

It is at the moment of recording

that the unit is subject to condominium ownership with all the
benefits incident thereto.

R. 308.

It is also at the moment of

recording that the unit is subject to all the terms of the
Declaration.

R. 308.

Section 24 of the Declaration is titled

"Expansion of the Condominium Project."

Subsection E. reads in

full as follows:
(24.E)
Declaration Operative on New Units. The new
units shall be subject to all the terms and conditions of
this Declaration and of a supplemental Declaration, and
the units therein shall be subject to condominium
ownership with all the incidents pertaining thereto as
specified herein, upon filing the supplemental map and
supplemental Declaration in the office of the Davis
County Recorder. (emphasis added).
R. 308, Exhibit "C."
This section of the Declaration is clear and unambiguous.
It squarely addresses the legal issue as defined by the trial court
on page two of its Ruling on Motion for Summary Judgment:

"Do the

Defendants own 'units1 as claimed by the plaintiff or do they only
have the right to develop units?"
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R. 255, Exhibit "D."

Section

24.E

states

what

is

subject to the Declaration (the "new

units") and it defines when the "new units" are subject to the
Declaration (upon filing the map and Declaration).8
Thus, the units at issue herein and upon which Country
Oaks brought the foreclosure action were created when the Declarant
recorded the Fourth Supplemental Declaration and survey map on
October 10, 1978.

After the Declaration was recorded, property

could only be removed from the condominium upon the consent of 100%
of the condominium owners. U.C.A. § 57-8-22, Exhibit "J."

After

being recorded, the rights and obligations of unit owners as set
forth in the Declaration have "a permanent character and shall not
be altered without the consent of all the unit owners expressed in
an amended declaration

" U.C.A. § 57-8-7(2), Exhibit "J."

The language of the Declaration is unequivocal that the
units owned by Defendants were created and subject to ownership the
moment the Fourth Supplemental Declaration was recorded.
IV
NUMEROUS REFERENCES IN THE CONDOMINIUM OWNERSHIP ACT AND
THE DECLARATION SUPPORT THE CONCLUSION THAT A UNIT IS
CREATED BEFORE IT IS PHYSICALLY BUILT.
A.

The definition of a "condominium project" as
contained in the Act recognizes "units" as being
distinct and separate from a building.
U.C.A. § 57-8-3(7) defines a "condominium project" as "a

plan or project whereby two or more units, whether contained in

Section 24.E is very much in harmony with U.C.A. § 57-813.6 cited in the preceding footnote no. 7.
17

existing

or proposed

(emphasis added).

apartments,....

Exhibit "J."

" are

offered

for sale,

Thus a unit can be part of a

condominium project whether a building (apartment) already exists
or whether the unit

is simply proposed

physically constructed.

and has not yet been

In short, the meaning of the word "unit"

does not require an existing building or apartment.
B.

The definitions of "Unit" and of "Property"
recognize a unit exists even though a building does
not.
U.C.A. § 57-8-3(26) defines a unit as possessing any of

four different characteristics.

A unit is:

1) "a separate physical part of the property intended for
any type of independent use;"
2) it may include "one or more rooms or spaces located in
one or more floors or part of parts of floors in a building;11
3) it may be a "time period unit;"
4) or it may be "convertible space...in accordance with
Subsection 57-8-13.4(3)."9
(It is significant to note that nowhere in the Act or in
the Declaration is a "unit" defined as a "building").

9

U.C.A. § 57-8-13.4(3) recognizes convertible space as a
unit whether or not the space is converted, i.e., even if the space
is not converted to a unit it is a unit.
This is noteworthy
because the
declarant had the option of making the phases
containing the units in question, phases 7-2 and 7-3, into
convertible space. Instead, the declarant chose to create Country
Oaks as an expandable condominium, thus creating units whenever
expansion took place.

18

The definition of property I n U.C.A

§ 57-8- 3(2:1 ) is "the

land, whether leasehold or in fee simple, the building, if any,..."
(emphasis added).
By incorporating the definition of "property" into the
definition of "unit," the following definition of "unit" results:
"A separate physical pdit n( tin- '" land, , . , the building, if any, f
intended for any type of independent use."

Thus by statutory

definition a building is not required for a ui 1:1 t to exist.10
The definiti 01 1 of "ui :i:i t" contained I i i the Declaration
assists in clarifying a unit's existence as being separate from a
building.

The Declaration states:

The term "unit" shall mean that part of the property
owned in fee simple for independent use and shall
include the elements of the condominium property which
are not owned in common with the owners of the other
units as shown on the map. (emphasis added).
R. 273, Exhibit "K."
The survey map specifically identifies the portions of
the property which are not owned i n common and whi ch are subject to
private

ownership, i.e, units.

R. 91, 92, Exhibit "I."1"

The

U.C.A. § 68-2-4 requires technical words and phrases
defined by statute to be construed according to the definition in
the statute.
11

The survey map defines among other things the
of the buildings, the elevations of each level of the
and the set-back of each building from the roadway
buildings. Exhibit "I."
All property not subject
ownership
as indicated on the survey map Is owned
U.C.A. §§ 57-8-10 and 57-8-13. R. 275,
19

dimensions
buildings,
and other
to private
in common.

remainder of the property is owned in common. The fact Defendants
can chose to build on their privately owned property indicates
their unit is for their independent use.
C.

A survey map is a subdivision map with respect to
those units which are not contained in buildings.
The Act states that a condominium project shall be a

subdivision in certain cases, and one of those cases is where
"those units, if any, included in the condominium project or
portion thereof concerned...are not contained
proposed buildings."
Exhibit "J."
the

existence

U.C.A. § 57-8-35(1)(b).

in existing or
(emphasis added).

This is one more example of how the Act recognizes
of

a unit

even

though

no

building

has been

constructed and may never be constructed.
D.

Defendants pay property taxes on their units.
U.C.A. § 57-8-27(1) provides that "each unit with its

percentage of undivided interest in common areas and facilities
shall

be

deemed

to

separate...taxation."

be

a

parcel

Exhibit "J."

and

shall

subject

to

Each Defendant pays property

taxes on the unit he or she owns at Country Oaks.
"D."

be

Defendants are taxed on parcels

(i.e.f

R. 255, Exhibit
a unit and its

accompanying common area), not on buildings. U.C.A. § 57-8-27(1).
"Neither the building...nor any of the common areas and facilities
may be considered a parcel." £d.

since buildings are not parcels

and buildings are not taxed separately, there is nothing to pay tax
on other than units.

Even if a building is not constructed,

Defendants pay property taxes on their units. R. 255, Exhibit "D."
20

For Defendants to argue they are not owners of units is tantamount
to saying they are not subject to property tax since only units are
deemed to be parcels and are taxed.

Defendants' position that a

unit does not exist if it has not been built contradicts the
practice of Defendants paying property taxes on their units.
V
SOME OF THE DEFENDANTS HEREIN HAVE ADMITTED THEY OWN
UNITS, TO RULE AS A MATTER OF LAW THEY DO NOT OWN UNITS
IS WITHOUT ANY FACTUAL BASIS.
In its complaint Country Oaks alleged Defendants owned
units at Country Oaks Condominium.

R. 2, 4, 6, 7, 8, 10, 12.

Defendants Frank Ferrante, Lawanna R. Packer, James C. Kaiserman
and

GTT

Investments

admitted

in

their

answer

to

Plaintiff's

complaint that they did own units at Country Oaks.12

Among the

admissions made by these Defendants are the following:
1) They claim or purport to claim an ownership interest
in one or more condominium units located at Country Oaks.13
2)

They have received a deed to a unit at Country

Oaks.14
3) They own an undivided interest in the common areas and
facilities at Country Oaks.15
12

In reviewing the trial court file their was no answer
located. However, Plaintiff's counsel received a copy of an answer
filed on behalf of these defendants. A copy of this answer is
attached as exhibit "A."
13

R. 2, Exhibit "A" paragraph 4.

14

R. 2, and Exhibit "A."

15

R. 3, and Exhibit "A."
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4)

Defendants Packer, Kaiserman, and GTT admitted to

being the title holder

or the purchaser of units 15 and 16 in

phase 7-2.16
5) Defendant Ferrante admits to being the owner of units
1 through 6, phase 7-3.17
Defendants

Ferrante,

Kaiserman

and

GTT

have

never

contested the fact that they owned units and received deeds to
units.18
These three Defendants did not contest any of the facts
alleged in the motion for summary judgment nor did they submit
affidavits alleging they did not intend to purchase units. Without
any facts upon which to base its ruling, the trial court ruled
these three Defendants did not own units.

The irony is that these

Defendants admitted to owning units at Country Oaks.

This portion

of the ruling by the trial judge is clearly reversible error.

If

the Court concluded, arguendo, the remaining four Defendants owned

16

R. 6, and Exhibit "A."
Defendant Packer later changed
legal counsel and claimed she did not mean to receive a title to
her units but only meant to receive a right to develop a
condominium. It seems apparent that Defendant Packer, as well as
all the Defendants, have had the right to develop a condominium
from the moment they received title to their units.
Defendants
have not indicated Country Oaks is stopping them from building.
17

R. 10, and Exhibit "A."

18

R. 60, Exhibit "F."
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only

rights to develop condominiums because of the affidavits

these four Defendants signed, it would have no facts to base a
ruling that these three Defendants owned anything except a unit.19
Even Defendants Jones, Carn, Avery and Packer do not
raise any facts contrary to the fact that they received deeds to
units as set forth in paragraph one of the Statement of Facts in
the Memorandum of Points and Authorities in Support of Plaintiff's
Motion

for Summary Judgment.

R. 60, Exhibit

"F."

These

Defendants only object because they claim this statement of fact
"mischaracterizes
defendants."20

the

right,

title

or

interest

of

the

But they do not contest the fact that they owned

a deed to units at Country Oaks Condominium at the time the
complaint was filed by Plaintiffs.
VI
DEFENDANTS OWN UNITS BY VIRTUE
WARRANTY DEEDS TO UNITS,
A.

OF

HAVING

RECEIVED

Warranty deeds grant an interest in a unit and in the
common area.
U.C.A. § 57-8-3(28) defines a "unit owner" as "the person

or persons owning a unit in fee simple and an undivided interest in

19

Plaintiff by no means is suggesting that because the four
Defendants submitted affidavits claiming they did not intend to buy
units that these four Defendants are standing on thicker ice. As
set forth in section IX below, Defendants' affidavits do not change
the nature of their interest nor the status of the law.
20

See Paragraph 2 6 of the Memorandum of Points and
Authorities in Opposition to Plaintiff's Motion for Summary
Judgment. R. 175.
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the fee simple estate of the common areas and facilities in the
percentage

specified

and

established

in

the

declaration..."

Exhibit "J."
Even a casual review of the deeds possessed by Defendants
indicates Defendants are unit owners.21

Each Defendant received

a deed to a specific unit, which unit constitutes real property
that may be individually conveyed, independent of all other units.
U.C.A. § 57-8-4.

As an example of this, the warranty deed, dated

November 24, 1987, to Lon Jones uses the following language:
[Sellers] hereby convey and warrant to Lon L.
Jones. . .units 8, 9, 10, 11, and 12, Country Oaks
Condominium Phase 7-2, a condominium project... together
with appurtenant ownership interest in said projects,
common areas and facilities pursuant to said declarations
and restrictions.
Exhibit "M."
Each Defendant received title to his unit by virtue of a
warranty deed.

Each Defendant received the following covenants

which were accepted when the warranty deed was recorded:
Such deed when executed as required by law shall
have the effect of a conveyance in fee simple to the
grantee, his heirs and assigns, of the premises therein
named, together with all the appurtenances, rights and
privileges thereunto belonging, with covenants from the
grantor, his heirs and personal representatives, that he
is lawfully seised of the premises; that he has good
right to convey the same; that he guarantees the grantee,
his heirs and assigns in the quiet possession thereof;
that the premises are free from encumbrances; and that

21

R. 78-84. Copies of each deed received by the Defendants
are attached as Exhibit "M."
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the grantor, his heirs and personal representatives
will forever warrant and defend the title thereof in the
grantee, his heirs and assigns against all lawful claims
whatsoever.
U.C.A. § 57-1-12.
To have Defendants claim they really did not intend to
receive a warranty deed and the concomitant covenants it grants,
ignores the facts.

Defendants received precisely what their

warranty deeds said they received, i.e. a unit.

They did not

receive what they characterize after the fact as a "right to
develop condominiums.11

There is no such property interest under

Utah property law.
B.

The only property interest Defendants can own is in a
unit.
Since Defendants1 interest in Country Oaks cannot be only

common area (the Act is clear that common area can only be owned in
conjunction with the ownership of a unit. See U.C.A. §§ 57-8-4 and
57-8-7, Exhibit "J,") it must be a unit. "The only type of private
ownership available within a condominium is a unit."

Hyde Park

Condo. v. Estero Island, 486 So.2d 1, 2 (Fla.App. 1986).
"O."

Exhibit

To find that Defendants1 owned something other than a unit

would contravene the clear language of the Act and Declaration.
There simply is no other property right under Utah law Defendants
may own an interest in other than in a unit.
Defendants are also unit owners by virtue of the language
in the Act which requires that "the undivided interest allocated to
each unit shall be reflected by a table in the declaration."
U.C.A. § 57-8-7(1). The Fourth Supplemental Declaration sets forth
25

an exhibit identifying the percentage of interest each unit has
allocated to it.

R. 86-87, Exhibit "G."

If Defendants did not

own units or were not unit owners, then the tables recorded by the
declarant setting forth each unit owner's percentage interest are
meaningless.

The Declaration is clear that each Defendant owns a

unit, is a unit owner, and owns the percentage interest in common
areas as set forth in the exhibits to the Fourth Supplemental
Declaration. Exhibit "G." The only interest a person may possess
in a condominium at Country Oaks Condominium is an interest in a
unit with its accompanying interest in common areas. Hyde Park at
p.2.
VII
UNIT OWNERS ARE REQUIRED TO PAY THEIR SHARE OF COMMON
EXPENSES IN PROPORTION TO THEIR PERCENTAGE INTEREST IN
THE COMMON AREAS AND FACILITIES,
When Defendants purchased their units they subjected
themselves to the same rules, regulations, and requirements as
every other unit owner who purchased a unit at Country Oaks.
U.C.A. § 57-8-34 states as follows:
(1) All unit owners, tenants of such owners, employees
of owners, and tenants, or any other person who may in
any manner use the property or any part thereof submitted
to the provisions of this act shall be subject to this
act and to the declaration and bylaws adopted pursuant to
the provisions of this act. (emphasis added).
(2)
All agreements, decisions and determinations
lawfully made by the manager, management committee, or by
the association of unit owners in accordance with this
act, declaration or bylaws, shall be deemed to be binding
on all unit owners.
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Defendants have the same rights and obligations as each and every
unit owner at Country Oaks Condominium.
U.C.A. § 57-8-20 states unequivocally that each unit
owner shall pay his proportionate share of common expenses:
(1) Every unit owner shall pay his proportionate share
of the common expenses. Payment shall be in the amounts
and at the times determined by the management committee
in accordance with the terms of the declaration or
bylaws.
In addition, U.C.A. § 57-8-24 states that the common
expenses shall be charged to the owners according

to their

respective percentage interests:
...the common expenses shall be charged to...the unit
owners according to the respective percentage or
fractional undivided interest in the common areas and
facilities.
The Declaration of Country Oaks Condominiums states:
Every unit owner shall pay his proportionate share of the
common expenses, which share shall be equal to the
percentage of undivided interest in the common areas and
facilities as set forth in Appendix B, as amended, from
time to time as provided in paragraph 24 of this
declaration....
R. 287.

Appendix B referred to above is set forth in Exhibit "L."
The Declaration and the Fourth Supplemental Declaration

specifically state the percentage of fractional undivided interest
in the common areas and facilities possessed by each of the
Defendants.

R. 86, 87, Exhibit "G."

This percentage interest

forms the basis upon which the amount Defendants are required to
pay as their monthly common expenses is computed.
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It is significant that there are no exceptions listed in
the Act nor listed in the Declaration that exclude the declarant or
any individual from the requirement to pay monthly common expenses •
The requirement to pay monthly common expenses applies to all
condominium unit owners.
VIII
DEFENDANTS' OFFER TO PAY A "REASONABLE SUM" FOR
EXPENSES INCURRED IN CONNECTION WITH THEIR UNITS
DEMONSTRATES THE FLAW IN DEFENDANTS' CONTENTION THAT
THEY DO NOT OWN UNITS.
Realizing there were costs incurred in connection with
their units, Defendants Jones, Carn and Avery admitted in their
answer to Plaintiff's complaint that they were willing to pay for
some of the common expenses incurred by Plaintiff in connection
with their ownership interest in Country Oaks,
Defendants have said they are willing to pay and remain
willing to pay a reasonable sum to cover other expenses
related to their right to develop land within the
condominium project.
R. 51, Exhibit "B."
That "reasonable sum" which Defendants have offered to
pay is defined in the Declaration as a set percentage of all common
area expenses.

R. 86, 87, 284, 287, Exhibit

"G" and "N."

Defendants, by acknowledging an obligation to pay a share of the
common expenses, thereby acknowledged an ownership interest in a
unit at County Oaks since there is no obligation to pay for any of
the common expenses except in connection with the ownership of a
unit. R. 284, Exhibit "N."

If Defendants must pay anything as a
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Exhibit "Hlf is an affidavit from the chairman of the
management committee. He addresses the fact that common expenses
are i ncurred in connection with Defendants' lots even though no
buildings exist on them. The danger in making too big of an issue
of this fact is the tendency to want to separate those common
expenses directly connected with an improved unit (e* *; m *) trim
those connected to an unimproved unit (e.g. roads)
• ; r> was a
tendency the tri a] coi irt coul d not resist:
R "^
. * 1lr "
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IX
DEFENDANTS' RECHARACTERIZATION OF THEIR WARRANTY DEEDS AS
A "RIGHT TO DEVELOP CONDOMINIUMS" IS MEANINGLESS SINCE
DECLARANTS POSSESSED NOTHING TO TRANSFER TO DEFENDANTS.
TO RECOGNIZE SUCH A "RIGHT," APART FROM A PROPERTY
INTEREST, IS INCOMPATIBLE WITH THE CONDOMINIUM ACT.
Some of the Defendants, (Jones, Carn, Avery and Packer)
have attempted to redefine the warranty deeds they received to
their units as a "right to develop condominiums."

R. 181.

They

have done his by executing agreements four months after suit was
filed.

R. 107-116, 123-134, 139-142, 149-154, 161-164.

By so

doing, they have attempted to create a real property interest that
does

not

exist

in Utah.

If

anything,

a

"right

to

develop

condominiums" is a contract right, not an interest conveying title
or affecting title to a condominium.

If the declarant did not

intend to sell units to Defendants, why were warranty deeds to
units given to Defendants?23
After the declarant deeded units to Defendants and their
predecessors, it is clear the declarant no longer had an interest
in either the units or the condominium project.

The declarants1

attempt to enter into an "Assignment of Declarants1 Rights" after
the declarant had already deeded all declarants1

23

interests to

In the Fourth Supplemental Declaration the declarant
affirmatively stated that his interest was "to sell the fee title
to the individual units contained in said condominium project,...11
Exhibit "E."
(Also see U.C.A. § 57-8-3(7) wherein "Condominium
project" is defined as "a plan or project whereby two or more
units, whether contained in existing or proposed apartments,...are
offered for sale).
Even though the Declarant now states he did
not intend to sell units (R. 119), the Declarant drafted the
Declaration and is responsible for the language and definitions
therein.
30
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to convoy ""

mtj 1 e n d nil ••
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since the declarant

M o r doer
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the nature of a warranty deed.
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r
owning
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Thi: e<= D e f e n d a n t s admi t: be

uni ts and have never made a clal 111 nor ra ised any facts to

the contrary

A ] 1 seven Defendants

t *
haw.

Four Defendants claim, t o owi 1 a

rec.ei.ved warranty deeds t o

T ::: :i : ill • = bl ie i t: bl :t€ t::l 1:1 : e e Defendai 1 t: 3 ( ; 1: : .•
n e v e r cnaiiiivu. : '..eii: o w n e r s h i p o f u n i t s ) d o not o A"H HI :ii ts
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* .• .
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velop condominiums as ri matter of law, in

i c o n t e s t e a f a c t s at t h e t r i a l 1. niirl „ * mhl 1 i h I In.1
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It is equally clear that a declarant's r j_ghts i n a
condominium are strictly limited t o the terms of the Declaration
after i t is recorded and nonexistent after units are sold (other
then the right: to vote as a unit owner )
U C A § 57-8-1 6 5. .
lb

Defendants use the word "amend 11 when
newly acquired right.
R. 1 2 4 . Just because
their relationship and the interest received
four months after the complaint w a s filed does
nature of the interest held, i.e. y o u may cal
you choose, but y o u still have a un :i t.
33

referring to the 1 1:
Defendants redefine
from the declarant
not change the true
] a "1 m i t" any name

warranty deeds meaningless.

A ruling that the four Defendants

claiming to own only a right to develop condominiums do not own
units, would have the same result. If the four Defendants claiming
to have purchased only a right to develop condominiums do not own
units, who does? Is Country Oaks required to file suit against the
declarant because the declarant sold only a right to develop
condominiums and retained title to the units in declarants1 name?
X
THE FACT PLAINTIFF'S ARE IN COURT INDICATES
DEFENDANTS OWN UNITS AT COUNTRY OAKS.
The fact Plaintiff could even file a lien and a complaint
foreclosing Defendants1 units indicates Defendants own units in
Country Oaks Condominiums.

If Defendants did not own units,

Plaintiff would have nothing it could file a lien against and no
lien to foreclose since Plaintiff could not foreclose liens on
units that do not exist.
Furthermore, if Defendants do not own units, they should
have and would have raised the defense of impossibility in the
trial court since it is impossible to foreclose on something that
does not exist.

Defendants have raised no such defense.

For the sake of argument envision the following scenario:
The Court rules that Defendants do not own units and sends the
parties on their way.

Defendants then attempt to sell whatever

interest they own but come to discover there are liens against
their interest.

(The liens would actually have to be placed

against units since there is no other interest that can be liened.
32

U.C.A,

§ 57-8-19),

Defendants
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t
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iii I I
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mi

title

then they

Ill

the
hivo

in a q i m I t ill In

action.

IF DEFENDANTS DO NOT OWN UNITS, THEM" DEFENDANTS COULD NOT
OBTAIN A CONSTRUCTION LOAN TO BUILD A BUILDING NOR COULD
A LENDER FILE A LIEN AGAINST DEFENDANTS 8 INTEREST.
U

A *> r-"7- F- - 1 <* provides i.h-jr • lbsequent *

the record ina

c
instead, lie:^ slid.
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i ropert,y
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* >.*

boundaries of the condomi nium project i s considered to ei ther be a
uiII in I 111 L"I t n i m o i i area,

Property ii i it a c o n d o m i i ii i lm project is ei ther

Defendants con] d arg uably sel] their i: ight to deve 1 op
condominiums since that is a contract right without having to own
a clear title to a unit. But at some point in time a buyer is
going to demand a title to a uni t and unless a seller can produce
such a document, no buyer will be interested, no bank will loan
funds, and no ti tie insurance w:i ] ] issue.

privately held or held in common.

If Defendants' unit is common

area, then all unit owners at Country Oaks own an undivided
interest in Defendants' unit and Defendants never could have the
authority to construct a building or convey an interest to another
party.27
In order for Defendants to obtain a construction loan
should Defendants ever decide to construct a building

at Country

Oaks, Defendants would need to convey some type of security, trust
deed or mortgage to a lender to secure the loan.

If Defendants do

not own units, in what property interest will a lender take a
security interest?

It is hard to imagine any lender feeling

comfortable about granting a loan secured solely by what Defendants
claim is only a "right to develop condominiums."

R. 166, Section

IX, below.
No

condominium

declaration is recorded.

"property"

can

be

liened

after

a

Only "units" can be liened:

Subsequent to recording the declaration as provided in
this act, and while the property remains subject to this
act, no lien shall thereafter arise or be effective
against the property.
During such period liens or
encumbrances shall arise or be created only against each
unit and the percentage of undivided interest in the
common areas and facilities appurtenant to such unit in
the same manner and under the same conditions in every
respect as liens or encumbrances may arise or be created
upon or against any other separate parcel of real
27

Defendants claim they "intended to...buy the right to
develop condominiums on certain common area land within the
condominium project."
R. 181.
Memorandum of Points and
Authorities in Opposition to Plaintiff's Motion for Summary
Judgment. However, the Act does not permit common area to be used
for any private purpose nor to be divided or partitioned. U.C.A.
§ 57-8-7.
Consequently, Defendants can not build on common land,
but only on their privately held land which is part of their unit.
34

property
subject to individual
ownership.
Labor
performed or materials furnished for t h e common areas and
facilities, if authorized b y t h e unit owners, t h e manager
or management committee in accordance with this act, t h e
declaration or bylaws or t h e house r u l e s , shall b e deemed
to b e performed or furnished with t h e express consent of
each unit owner and shall b e the basis for t h e filing of
a lien pursuant t o the ] ien law against each of t h e
units.
(emphasis a d d e d ) .
TT.C. A, § '"i7« 8 i9 { 1) ,
To follow Defendants 1 logic and argument regarding their
"i ii'jhl I i h

I liip i •( null nil! i ii i HIIIS" (o its loqica.1 e n d I In"-' c o u r t v«oi M
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case,

,.,n. ."i11 interest
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De f endants

thems*
privately owned pi u^t J ;)

could

l

p o s i 11 o i i 11 l a t

attempt

to

exempt

:i f the w or k done was on their
iu.\ :

~,,^ for thei r benefi t

Such a

method of avoiding a lien is not permitted 'under the Act.
28 Ti ien the question arises: Is a building a unit when :i t is
•25% completed,- 50% completed, 100% completed, or only after a ] ocal
building inspector arrives and pronounces i+ 4 •* ^ a uni t ?
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XII
THE TRIAL COURT'S RULING THAT DEFENDANTS DO NOT OWN UNITS
EFFECTIVELY INVALIDATES THE DECLARATION,
The Declaration, its amendments, and the various record
of

survey

maps

create

R. 85-87, Exhibit "G."
unit

with

its

facilities.

94

units at Country Oaks Condominiums.

Each unit owner has received a deed to a

undivided

interest

U.C.A. § 57-8-7.

in

the

common

areas

and

The percentage of the undivided

interest in the common areas totals 100% of all the common areas
owned by unit owners as tenants in common. R. 85-87, Exhibit "G."
The 21 units owned by Defendants and the accompanying interest
possessed by Defendants in the common areas account for 21.69% of
the total interest in the common areas.

R. 85-87, Exhibit "G."

If the court ruled Defendants did not own units but owned some
other interest in property, such a ruling would invalidate the
Declaration and require a judicial amendment reallocating the
interest in the common areas as set forth in the Declaration.
However, the percentage interest in the common areas as set forth
in the Declaration can only be amended upon agreement of 100% of
the unit owners since this percentage has a "permanent character."
U.C.A. § 57-8-7(2).
For a court to change the terms and the substance of the
Declaration is contrary to the entire policy that the condominium
documents are recorded for the public to rely on and use as a basis
for entering into transactions. It is also contrary to the Act
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which

requires

the

recording

the conveyance of an^ \ 11 11 I

of

n

declaration

wru iili declaration

to

(enforceable

III«' M M

II i A

equi table ser • I tude tha t i UJILI with tho laiinJ

prior

>i "i • >i D M I ) .

3,1 8, Exhibit »E."
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Hyde Park Condo. v. Estero Island,
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The only type of private ownership available withii 1 a
condominium is a "unit,"
F o r this court to hold
otherwise would, i n effecr . reate property ownersh ip
rights which were n o t contemplated b y either t h e
legislature or t h e Hyde Park Condom! niuin declaration.
•

Id.

..

There is no ownership of a condominium unit undei the -*:t
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I \\o ( oiiiiil y lodos, I ten " I «i 1 ,1 i i o n H>;< npl

in

t 11 #- * h u m

<il

H unil

To

find o t h e r w i s e w o u l d c r e a t e a b e r r a t i o n s in t h o l a w .
The
d e l in it. 3 on

part

I «

II 1 d e

Park

mil

hi "ii

of the condominium

ownership, '
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Condom i n i iiiii 1 ucord

,10 d o I i no-d

property

This definition
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"which

i to
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analysis

Oaks

J and " 1 1 Ii i oh

identify that portion of the property which is subject to private
ownership by Defendants.

R. 91,92, Exhibit "1."

Florida law defined "fcommon elements' as portions of the
condominium property not included in the units." Hyde Park at p.2.
The Declaration defines the term "common areas and facilities" as
including:

Those common areas and facilities specifically set

forth and designated as such in the map.

R. 275.

In other words, the Declaration and survey maps only
recognize two types of property in the condominium project:

1)

that property which is part of the common areas and facilities and
2) that property which is privately owned as a unit. The Hyde Park
case is good law that should be followed in Utah.
XIV
THE HOLDING OF THE INVESTORS LTD. CASE RELIED ON BY
DEFENDANTS DOES NOT ADDRESS THE ISSUE BEFORE THIS COURT.
In the trial court, Defendants1 relied upon Investors
Ltd. v. Sun Mountain Condominiums, 683 P.2d 891 (Idaho App. 1984).
This

reliance

is misplaced

since

Investors

Ltd.

dealt with

membership rights nd not with whether units existed or not.
very

language

used

by

the

Idaho

appellate

court

The

supports

Plaintiff's position that Defendants own condominium units even
before they are built.
Investors Limited was the developer of a condominium
project and sought a declaratory judgment holding it had voting
rights in the homeowners association.
and holding as follows:
38

The Court stated the issue

The issue in this case is whether Investors is I::l le
"owner" of platted but unbuilt condominium units and Is
thereby entitled to voting rights in the association, the
"management body" of the condominium project. We hold
that Investors is not an owner, but limit our holding to
the facts in this case and base it upon the particular
language i n the condominium documents. •
Id.
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We do not question that Investors is a "record owner" of
the property committed to the Sun Mountain Condominiums,
Phase I project who has a "real property11 interest in
that project,
I.C. Sec. 55-1505.
Likewise, in
construing the term "owner" as used in this declaration,
we are not suggesting that either a developer or a
purchaser of an unbuilt condominium has no recognizable
rea] property i nterest i n a i in I t
That question is not

before us....
The district judge here indicated his
awareness of the public policy stated in the condominium
property act.... He stated that "common practice in the
selling of condominiums necessitates a finding that
parties do own condominiums before they are built." We
are not challenging that statement here. We are not
called upon to determine the broad range of ownership
rights. We are simply construing the language employed
in this particular declaration, which defines membership
rights in the Association. (emphasis added).
Id. at 895.
The Investors Ltd. case is narrow in its holding and
clearly recognizes condominiums must be owned before they are
built.

To read Investors Ltd. more broadly would be contrary to

the limited holding stated by the Idaho Court of Appeals.
XV
CLEAR PRECEDENT EXISTS IN RECOGNIZING THE LEGAL EXISTENCE
OF AN ENTITY EVEN WITHOUT THE EXISTENCE OF A PHYSICAL
STRUCTURE,
THE DECLARATION CLEARLY CONTEMPLATED THE
EXISTENCE OF UNITS BEFORE THEY WERE BUILT,
Defendants1

argument

in

the

trial

court

that

a

condominium unit does not exist because it has not been built is
tantamount to saying a corporation does not exist because it is not
a building.

The creation and existence of a corporation is much

the same as that of a condominium.

To create a corporation

requires the filing of articles of incorporation and by-laws; to
create a condominium requires the filing of a declaration and bylaws.

Both entities require the issuing of an ownership interest

to buyers or owners.

In a corporation, shares are sold; in a

condominium, units are sold with the appurtenant undivided interest
in the common areas. A corporation may authorize $100,000 shares
of stock in its articles of incorporation, but issue only 50,000
40

shares.

It is those individuals to whom shares are issued who

possess an ownership interest in a corporation, who vote and elect
directors and officers. A

condominium

may

authorize

in

its

declaration the construction of 200 units (which is the case here)
and then expand and sell only 94 units (which is the case here).
It is those individuals to whom units are sold who possess an
ownership interest in a condominium, who vote and elect directors
and officers. A unit owner owns no less interest in a condominium
unit because it is not built than does a shareholder own in a
corporation because there is no building.

It is not the physical

structure which gives a condominium or a corporation its existence;
it is the complying with the required statutes, the filing of a
declaration or articles of incorporation and the selling of units
(as

evidenced

by

deeds)

or

shares

(as

evidenced

by

stock

certificates) that create these entities.
As is evidenced throughout this brief, the Declaration
contemplated the existence of units prior to their construction.
XVI
A UNIT OWNER CANNOT EXEMPT HIMSELF FROM PAYMENT OF COMMON
EXPENSES BY WAIVER OR ABANDONMENT,
Perhaps foreseeing that an individual could purchase a
unit and then regret that purchase, or that a person might purchase
a unit and then decide not to construct a building, the legislature
enacted U.C.A. § 57-8-26:

41

No unit owner may exempt himself from liability for his
contribution towards the common expenses by waiver of the
use or enjoyment of any of the common areas and
facilities or by abandonment of his unit.
Exhibit "J."
Thus, even though Defendants may not be using or enjoying
the common facilities to the degree the other condominium owners
are, the law is clear and public policy clear that Defendants, as
unit

owners,

cannot

waive

or

exempt

themselves

from

their

responsibility to pay their share of common expenses, even if
Defendants have made a choice not to improve their property•
Defendants1 position that it does not own a unit is akin to waiver
and abandonment.

Waiver or abandonment of a unit will not exempt

a unit owner from liability for common expenses. Id. Just because
Defendants choose not to construct a building or to use the common
area, Defendants are not exempt them from the obligation to pay
common expenses.
7.

CONCLUSION
Defendants own units since there is no other private

property interest within a condominium
some other

form of ownership

they could own. To create

interest not

found within the

Condominium Ownership Act would create havoc in the area of
condominium law.

The trial court's rulings denying Plaintiffs

motion for summary judgment and granting Defendants' motion for

42

summary

judgment

should

be

reversed.

Judgment should be

entered for Plaintiff along with an order of foreclosure on
Defendants1 units and an award of attorney's fees.
RESPECTFULLY SUBMITTED this

AO

day of May, 1991.

RICHARD W.(JONES
Attorney fqr Country Oaks
Condominium^
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ATTORNEY FOR DEFENDANTS
165 SOUTH WEST TEMPLE, #300
SALT LAKE CITY, UTAH 84101
TELEPHONE: (801) 531-1029
IN THE DISTRICT COURT OF DAVIS COUNTY
STATE OF UTAH
COUNTRY OAKS CONDOMINIUM
MANAGEMENT COMMITTEE

DEFENDANTS FRANK FERRANTE,
LAWANNA R. PACKER, JAMES
C. KAISERMAN, GTT INVESTMENTS
ANSWERS TO PLAINTIFF'S
COMPLAINT

Plaintiff,

Civil No.

LON L. JONES; TIMOTHY E.
CARN; FRANK FERRANTE; A.C.
AVERY; LAWANNA R. PACKER,
Trustee; JAMES C. KAISERMAN
GTT INVESTMENTS, A Utah
General Partnership,

Judge

Defendant.
Defendants, James Kaiserman, Frank Ferrante, Lavanna Packer,
GTT Investment, by and through their

counsel, Jamis

M. Johnson,

hereby answers Plaintiffs' Complaint as follows:
FIRST DEFENSE
Plaintiffs' Complaint

fails to

state a cause of action for

which relief may be granted.
SECOND DEFENSE
Defendants

answers

Plaintiffs' Complaint as follows:

the

specific

allegations

of

1.

Defendants lack sufficient information to form a belief

and therefore denies the allegation set

forth in

Paragraph 1 of

Plaintiff!s Complaint.
2.

Defendants admit

the allegation set forth in Paragraph

2 of Plaintiff's Complaint.
3.

Defendants admit the allegation set forth

in Paragraph

3 of Plaintiff's Complaint.
4.

Defendants admit

the allegation set forth in Paragraph

4 of Plaintiff's Complaint.
5.

Defendants admit the allegation set forth

in Paragraph

4 of Plaintiff's Complaint.
6.

Defendants admit

the allegation set forth in Paragraph

5 of Plaintiff's Complaint.
7.

Defendants admit the allegations set forth in Paragraph

6 of Plaintiff's Complaint.
8.

Defendant denies the allegations set forth in Paragraph

7 of Plaintiff's Complaint.
9.
of

the

Defendants admits a lien was filed but denies
allegation

set

forth

in

Paragraph

9

the rest

of Plaintiff's

Complaint.
10.

Defendants

admits

the

allegations

Paragraph 10 of Plaintiff's Complaint.

2

set

forth

in

11.

Defendants

admits

the

allegations

set

forth

in

Paragraph 11 of Plaintiff's Complaint.
12.

Defendants lack sufficient information to form a belief

and therefore

denies the

allegations set forth in Paragraph 12.

of Plaintiff's Complaint.
13.

Defendants admit the allegation set forth

in Paragraph

13 of Plaintiff's Complaint.
14.

Defendants deny

the allegation

14 of Plaintiff's Complaint and Defendant's
that the

Declaration is

affirmatively allege

in error as it allocates expenses as if

all the units are, indeed,
units are

set forth in Paragraph

built

condo's

where,

in

fact, the

no more than improved lots or pads, and the percentage

of total space attributed to each of these

pads is

therefore in

error and should have no standing.
16.

Paragraphs 15

through 24 apply to Defendant, Lon Jones

and tnese Defendants lack sufficient information to form a belief
and therefore deny the allegations set forth in said paragraphs.
17.

Defendants admit the allegations set forth in Paragraph

25 of Plaintiff's Complaint.
18.

Defendants admit the allegations set forth in Paragraph

26 of Plaintiff's Complaint.
19.
27 of

Defendants deny

Plaintiff's

the allegations set forth in Paragraph

Complaint

because
3

the

fee

is

based

on a

percentage

of

the

whole,

assuming

the

pads in question were

built and livable condos.
20.

Defendants lack sufficient information to form a belief

and therefore

deny the

allegation set

forth in Paragraph 28 of

Plaintiff fs Complaint.
21.

Defendants lack sufficient information to form a belief

and therefore

deny the

allegation set

forth in Paragraph 20 of

Plaintiff ' s Complaint.
22.

Defendants deny the allegation

set forth

in Paragraph

30 and it is incorrectly filed.
23.

Defendants deny

the allegation

set forth in Paragraph

31 of Plaintiff's Complaint.
24.

Defendants deny the allegation

set forth

in Paragraph

3 2 of Plaintiff's Complaint.
25.

Defendants deny

the allegation

set forth in Paragraph

33 of Plaintiff's Complaint.
26.

Defendants deny the allegation

set forth

in Paragraph

34 of Plaintiff's Complaint.
27.

Paragraphs

35

through

44

do

not

apply

to

these

Defendants and they lack sufficient information to form a belief
and therefore deny the allegation set forth in said paragraphs.
28.

Defendants admit the allegation set forth

45 of Plaintiff's Complaint.
4

in Paragraph

29-

Defendants admit

the allegation set forth in Paragraph

4G of Plaintiff!s Complaint.
30.

Defendants deny the allegation

set forth

in Paragraph

47 of Plaintiff's Complaint.
31.

Defendants admit

the allegation set forth in Paragraph

48 of Plaintiff's Complaint.
32.

Defendants admit the allegation set forth

in Paragraph

49 of Plaintiff's Complaint.
33.

Defendants deny

the allegation

set forth in Paragraph

50 of Plaintiff's Complaint.
34.

Defendants admit the allegation set forth

in Paragraph

51 of Plaintiff's Complaint.
35.

Defendants deny

the allegation

set forth in Paragraph

52 of Plaintiff's Complaint.
36.

Defendants deny the allegation

set forth

in Paragraph

53 of Plaintiff's Complaint.
37.

Defendants deny

the allegation

set forth in Paragraph

54 of Plaintiff's Complaint.
38.

Paragraphs

Defendants
form

a

and

belief

55

these
as

through

64

do

not

apply

to

these

Defendants lack information sufficient to

to

the

truth

therefore, deny the same.

5

of

these

allegations

and,

THIRD DEFENSE
As

a

third

and

an affirmative defense, Defendants assert

that the Plaintiff does
belief,

assessed

not

and

unimproved

has

not,

on

information and

lots and Defendants own unimproved

lots .
FOURTH DEFENSE
hz> a
that

fourth and

PLaintiff's

an affirmative

assessment

of

defense, Defendants assert

Defendants1

lots

discriminatory and incorrect in that the lots are

in

unfair,

unimproved and

there are no structures thereon.
FIFTH DEFENSE
As a fifth and an affirmative defense, Defendants assert the
doctrines of waiver, estoppel, release and laches.
pray

that

Plaintiffs1

Plaintiffs

take

nothing

WHEREFORE, Defendants
dismissed
Defendants

and

that

receive

their

costs

including reasonable attorney's Jj
DATED this gT£J

day oj

6

of

defending

Complaint be

thereby

and the

this

action,

JAMIS M* JOHNSON A3937
ATTORNEY FOR DEFENDANTS
165 SOUTH WEST TEMPLE, 0300
SALT LAKE CITY, UTAH 84101
TELEPHONE: (801) 531-1029
IN THE DISTRICT COURT OF DAVIS COUNTY
STATE OF UTAH
COUNTRY OAKS CONDOMINIUM
MANAGEMENT COMMITTEE
CERTIFICATE OF SERVICE
Plaint i f i.,

Civil No.

LON L. JONES; TIMOTHY E.
CARN; FRANK FERRANTE; A.C.
AVERY; LAV/ANNA R. PACKER,
Trustee; JAMES C. KAISERMAN
GTT INVESTMENTS, A Utah
General Partnership,

Judge

Defendant.
Pursuant to
Court of

Davis

Defendants,

Rule 3 of the Rules of Practice in the District
County,

Frank

Kaiserman,

and

Defendants

served

for

the

Ferrante,

GTT

Investments
Defendants

State

of

Utah,

Lawanna

R.

Packer,

hereby

Answers

upon Plaintiff by mailing a copy of the

certifies

counsel for
James
that

C.

these

to Plaintiff's Complaint
same on

November

1989 to the following:
Richard W. Jones
LYON, HELGESEN, WATERFALL & JONES
4768 Harrison Blvd.
Ogden, UT 84403

3tL.

DATED t h i s

WJ

day o

X>H^~
on
efendants

EXHIBIT "B

17.
dants.

Paragraphs 4 5 though 54 do not apply to these defenTo the extent that they do apply to these defendants,

defendants deny the same.
18.

In answer to paragraph

55, defendants incorporate by

reference their answers to paragraphs 1 through 14.
19.

Defendants

deny

the

allegations

of

paragraphs

56

through 64 of the Complaint.
THIRD DEFENSE
Defendants are not the owners of any "units" as said term is
defined

in

the

Declaration

and

Amendments

and

Supplements

thereto.
Defendants have had assigned to them the rights to develop
units in this condominium project.

However, no units have been

constructed and the defendants are not unit owners as that term
is defined in the condominium documents.

As such, they are not

liable for the assessment as unit owners.
Defendants

have said they are willing

to pay and remain

willing to pay a reasonable sum to cover other expenses related
to their right to develop land within the condominium project.
However, it is unjust and inequitable, and the plaintiff should
be estopped from assessing full assessments as if the defendants
were a unit owner of a unit for which there was a building to
repair, water expenses, rather than just undeveloped land, etc.
-4-

EXHIBIT "Z

of such rules.

Unit owners shall at all tiroes obey such

rules and see that they are faithfully observed by those
persons over whom they have or way exercise control and
supervision, it being understood that such rules shall apply
and be binding upon all unit owners and/or occupants of the
condominium.
22.

OBLIGATION OF COMPLIANCE.
Each unit owner, tenant or occupant of a unit

shall comply with the provisions of the Act, this Declaration, the By-Laws, and the rules and regulations, all agreements and determinations lawfully made and/or entered into
by the management committee or the unit owners, when acting
in accordance with their authority, and any failure to
cpnply with any of the provisions thereof shall be grounds
for an action by the management committee to recover any
loss or damage resulting therefrom or injunctive relief.
23.

INDEMNIFICATION OF MANAGEMENT COMMITTEE.

Each member of the management committee shall be
indemnified and held harmless by the unit owners against all
costs, expenses and liabilities whatsoever, including without limitation attorney's fees reasonably incurred by him in
connection with any proceeding in which he may become involved by reason of his being or having been a member of
said committee, except in such cases wherein the member of
the management committee is adjudged guilty of willful misfeasance or malfeasance in the performance of his duties.
24. 'EXPANSION OF THE CONDOMINIUM PROJECT;
A.

Additional Property.

The Declarant antici-

pates that the condominium project may be expanded to include certain real property described in Appendix.*D which
adjoins the condominium property described in Appendix B
hereof.

7

74G
B.
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Reservation of Right to Expand. The first

phase of the project includes eight condominium units, together with common areas and facilities. Declarant hereby
reserves the right to expand the condominium project to
include additional units of the same general type and of#
comparable quality in construction as the units in the present project, but no other assurances as to architecture,
materials or type or size of units are made.- The option to
expand, as set forth herein, may be exercised by the Declarant) its successors or assigns, without the consent of any
unit owners. Such units shall be constructed on the real
property described in Appendix D attached hereto, or any
portion thereof, subject to applicable zoning provisions of
Lay ton City. The total number of units which may be constructed on said additional property shall not exceed 192
units, and the entire project, including the initial units
and all subsequent phases, shall not exceed a total of 200^units, all of which shall be subject to the restrictions on
use contained in paragraph 4.B hereof. Any portion of the
real property described in Appendix D may be added to the
condominium project and several portions may be added at
different times, with no requirement as to the~size or-order
of any addition, or all of said property may be added at one
time, in accordance with this Declaration and the Condominium Ownership Act, as amended.

Except as to the total

number of units, there is no limitation as to the nature and
location or locations of any improvements that may be made
on any portions of the additional land; provided, however,
that the average density of any such addition shall not
exceed 12 units per acre.

No assurances are made as to what

improvements may be made or required in conjunction with
construction of additional units.

Limited common areas and

747

- 39 -

facilities created within the additional land shall bo
similar to the initial units, with no additional restriction
upon Declarant.
C.

Supplemental Declarations and Supplemental Maps.

Such expansion may be accomplished by the filing for record
by Declarant in the office of the County Recorder of Davis
County, Utah, no later than seven years from the date this
Declaration is recorded in said office, a supplement or
supplements to this Declaration containing a legal description of the site or sites for new units, together with a
supplemental map or maps containing the same information
with respect to the new units as was required on the original map with respect to the initial units. The expansion
may be accomplished in phases by successive supplements or
ia one supplemental expansion.
D

*

Expansion of Definitions.

In the event of

such expansion, the definitions used in this Declaration
automatically shall be expanded to encompass and refer to
the project as so expanded.

E.g., "real property* shall

mean the real property described in Appendix A hereof, plus
any additional real property added to the project by a
supplemental Declaration or by supplemental Declarations,
and reference to this Declaration shall mean this Declaration as so supplemented.

All conveyances of units after

such expansion shall be effective to transfer rights in the
project, as expanded, by references to the supplemental Declarations and the supplemental maps.

The recordation in

the office of the Davis County Recorder, Farmington, Utah,
of a supplemental map incident to any expansion shall operate automatically to grant, transfer and convey, pro tanto,
to then owners of units in the project as it exists before
such expansion, the respective undivided interests in the

- 40 -

74S
new common areas

added to the project as a result of such

expansion, and to reduce, pro tanto, their percentage of
interest in the original condominium property as it then
exists. All phases will be assigned values on the same
basis so that substantially identical units in all phases
will be awarded substantially identical interests in the
common areas. Such recordation shall also operate to vest
in any then mortgagee of any unit in the project as it
exists such interest so acquired by the owner of the unit
encumbering the new common areas added to the project as a
result of such expansion, and to conform the percentage
interests of unit owners and mortgagees to the interests set
forth in the supplemental Declaration.
E.

Declaration Operative on New Units, The new

units shall be subject to all the terms and conditions of
this Declaration and of a supplemental Declaration, and the
units therein shall be subject to condominium ownership with
all the incidents pertaining thereto as specified herein,
upon filing the supplemental map and supplemental Declaration in the office of the Davis County Recorder.
F#

Right of Declarant to Adjust Percentages of

Common Areas. Each deed of a unit shall be deemed to irrevocably reserve to Declarant the power to appoint to unit
owners, from time to time, the percentages in the common
areas set forth in supplemental or amended Declarations.

A

power coupled with an interest is hereby granted to Declarant and/or Lee E. Burbidge, as attorney in fact, to shift
percentages of the common areas and facilities in accordance
with supplemental or amended Declarations recorded pursuant
hereto and each deed of a unit in the project shall be
deemed a grant of such power of said attorney in fact.

749
- 41 Various provisions of this Declaration and deeds and mortgages of the units may contain clauses designed to accomplish a shifting of the common areas. None of said provisions shall invalidate the other, but each shall be deemed
supplementary to the other toward the end that a valid
shifting of the common areas and facilities can be accomplished.

The maximum interest in the common" areas and

facilities of the initial unit owners in this project shall
be as indicated in Appendix B to the Declaration of Covenants, Conditions, Kestrictions and By-Laws for Country Oaks
Condominiums. Furthermore, -each unit owner in this project
shall have a minimum interest in the common areas of at
least .300 percent (.003%) after all phases of this project
have been filed.
25.

AMENDMENT.
A.

In addition to the amendment provisions pro-

vided in paragraph 24 above, and except as provided below,
the unit owners shall have the right to amend this Declaration and/or the map upon the approval and consent of unit
owners representing not less than two-thir_ds-Of*'the undivided interests in the common areas and facilities. Any
amendment shall be accomplished by the recordation of an
instrument wherein the management committee certifies that
the unit owners representing at least two-thirds of the
undivided interests in the common areas and facilities have
approved and consented to.any such amendment.
B.

Certain Prohibitions Imposed on Unit Owners.

Unless at least 75.percent of the first mortgagee's (one
vote for each mortgage owned) of individual condominium
units have given their prior written approval, the unit
owners shall not:

EXHIBIT "D

IN THE SECOND JUDICIAL DISTRICT COURT

FILED IN CLEFTS OFFICE
DA"ISC:u.T'.yTA!i

IN AND FOR THE

Jknl8 8 u HI'SB

COUNTY OF DAVIS f STATE OF UTAH

CLERK, ?,!: ? ' ~ T COURT

BY_Jl£

m±Ju^*'Z
COUNTRY OAKS CONDOMINIUM,
Plaintiff,
vs.
LON L. JONES, et al.,
Defendants.

RULING ON MOTION
FOR SUMMARY JUDGMENT
Civil No. 46323

The plaintiff's motion for summary judgment came before the
Court for oral argument on May 21, 1990, with Richard W. Jones
appearing for the plaintiff and Richard A. Rappaport appearing
for the defendants. After oral argument the Court took the
motion under advisement.
The essential facts are not in dispute. Plaintiff, Country
Oaks Condominium Management Committee (hereinafter "Committee"),
is a management committee authorized by the Declaration of
Covenants, Conditions, Restrictions, and By-Laws for Country
Oaks Condominiums (hereinafter "Country Oaks"). Each defendant
has a property interest in Country Oaks in Phases 7-2 and/or 7-3
and each pays property taxes on that interest. No buildings
exist with respect to any of defendant's property interest in
Country Oaks. Some of the property has grass and paved streets
and other is raw land. The plaintiff has photographs of "Lots"
in their memorandum, but the defendant's property interest is
generally called "interest units". The defendants characterize
their property rights as the right to develop condominiums.
From 1975 until August 1, 1989, plaintiff has never attempted to
charge defendants with any common expenses or maintenance fees.
Plaintiff assessed such common expenses beginning August 1,
1989.
The defendants did not pay the common expenses. As an
example, defendant, Lon L. Jones, has a property interest in

what could be eleven units.
The plaintiff levied common
expenses against this property interest in the amount of
$1,157.86 per month or $3,473.58 for the months of August,
September, and October, 1989.
This action was started to
determine the amount owing, foreclose the defendants' interest
in Country Oaks and assess a deficiency and attorney fees.
A question of primary importance is the nature of the
defendant's interest in Country Oaks. Do the defendants own
"units" as claimed by the plaintiff or do they only have the
right to develop units? Whatever the right is, it is subject to
real property taxes and the defendants have paid the taxes in
years past. The following definitions are taken from the Utah
Condominium Ownership Act, 57-8-3 and are instructive on the
question.
"(2) 'Building' means a building,
comprising a part of the property.

containing

units,

and

(3) 'Common areas a facilities,' unless otherwise provided
in the declaration or lawful amendments to the declaration means:
(a) the land included within the condominium project,
whether leasehold or in fee simple;
(b) the
foundations,
columns,
girders,
beams,
supports, main walls, roofs, halls, corridors, lobbies,
stairs, stairways, fire escapes, entrances, and exits of the
building;
(c) the basements, yards, gardens, parking areas, and
storage spaces;
(d) the premises for lodging of janitors or persons in
charge of the property;
(e) installations of central services such as power,
light, gas, hot and cold water, heating, refrigeration, air
conditioning, and incinerating;
(f) the
elevators,
tanks,
pumps,
compressors, ducts, and in general all
installations existing for common use;

motors,
fans,
apparatus and

(g) such community and commercial facilities as may be
provided for in the declaration; and
(h) all other parts of the property necessary or
convenient to its existence, maintenance and safety, or
normally in common use.
(4) 'Common expenses7 means:
(a)

all sums lawfully assessed against the unit owners;

(b) expenses of administration, maintenance,
or replacement of the common areas and facilities;

repair,

(c) expenses agreed upon as common expenses by the
association of unit owners; and
(d) expenses declared common expenses by this chapter,
or by the declaration or the bylaws...
(6) 'Condominium' means the ownership of a single unit in a
multi-unit project together with an undivided interest in common
in the common areas and facilities of the property.
(7) 'Condominium project' means a real estate condominium
project; a plan or project whereby two or more units, whether
contained in existing or proposed apartments, commercial or
industrial buildings or structures, or otherwise, are separately
offered or proposed to be offered for sale. Condominium project
also means the property when the context so requires.
(8) 'Condominium unit' means a unit together with the
undivided
interest
in
the
common
areas
and
facilities
appertaining to that unit...
(10) 'Convertible land" means a building site which is a
portion of the common areas and facilities, described by metes
and bounds, within which additional units or limited common
areas and facilities may be created in accordance with this
chapter...
(13) 'Declaration' means the
instrument
by which the
property is submitted to the provisions of this act, as it from
time to time may be lawfully amended.

(14) 'Expandable condominium' means a condominium project to
which additional land or an interest in it may be added in
accordance with the declaration and this chapter...
(21) 'Property' means the land, whether leasehold or in fee
simple, the building, if any, all improvements and structures
thereon, all easements, rights, and appurtenances belonging
thereto, and all articles of personal property intended for use
in connection therewith...
(24) 'Size' means the number of cubic feet, or the number of
square feet of ground or floor space, within each unit as
computed by reference to the record of survey map and rounded
off to a whole number...
(26) 'Unit' means either a separate physical part of the
property intended for any type of independent use, including one
or more rooms or spaces located in one or more floors or part or
parts of floors in a building...
(27) 'Unit number7 means the number, letter, or combination
of numbers and letters designating the unit in the declaration
and in the record of survey map.
(28) 'Unit owner' means the person or persons owning a unit
in fee simple and an undivided interest in the fee simple estate
of the common areas and facilities in the percentage specified
and established in the declaration..."
A "Declaration of Covenants, Conditions, Restrictions and
By-Laws
for
Country
Oaks
Condominiums"
(hereinafter
"Declaration") contains the following definitions and conditions.
2.
"Definitions...
C.
The term 'Condominium' shall mean and refer to the
ownership of a single unit in this condominium project,
together with an undivided interest in common areas and
facilities of the property...
E.
The term 'property' shall mean and include the
land, the buildings, all improvements and structures

thereon, all easements, rights and appurtenances belonging
thereto, and all articles of personal property intended for
use in connection therewith.
F.
The term Condominium project' shall mean and
refer to the entire real estate condominium project referred
to in this Declaration...
H*
The term 'unit' shall mean that part of the
property owned in fee simple for independent use and shall
include the elements of the condominium property which are
not owned in common with the owners of other units as shown
on the map.
I.
The term 'unit owner' shall mean the person or
persons owning a unit in fee simple and an undivided
interest in the fee simple estate of the common areas and
facilities in the percentage specified and established in
the Declaration.
J.
The term 'unit owners' shall mean and refer to
unit owners of the Country Oaks Condominiums, and of the
future phases which Declarant may develop, and include the
original purchasers and others who may subsequently become
unit owners...
L.
The term 'unit number' shall mean and refer to the
number designating the unit in the Declaration and in the
record of survey map...
P.
The term 'common areas and facilities' shall mean
and refer to:
1.
The land described in paragraph 3.A hereof.
2.
That portion of the condominium project not
specifically included in the respective units as herein
defined.
3.
All foundations, columns, girders, beams,
supports, main walls, roof, exterior walkways, parking
areas, service streets, stalls and social center,

recreational areas and facilities, yards, gardens, fences, all
installations of power, light and other utilities to the
outlets, and in general all other apparatus, installations and
other parts of the property necessary or convenient to the
existence, maintenance and safety of the common area, or
normally in common use...
R.
The term 'common expenses' shall mean and refer to
all expenses of administration, maintenance, repair or
replacement of the common areas and facilities; to all
items, things and sums described in the Act which are
lawfully assessed against the unit owners in accordance with
the provisions of the Act, this Declaration, the By-Laws,
such rules and regulations pertaining to the condominium
project as the association of unit owners or the management
committee may
from time to time
adopt, and such
determinations and agreements lawfully made and/or entered
into by the management committee....
C.
Description of Units. Each unit shall consist of:
1.
The space enclosed within the undecorated interior
surface of its perimeter walls, floors and ceilings (being in
appropriate cases the inner surfaces parallel to the roof plane
of the roof rafters, and the projections thereof) projected,
where appropriate, to form a complete enclosure of space...
D.
Description of Common Areas and Facilities.
The common areas and facilities shall consist of all parts of
the condominium property except the units. Without limiting the
generality of the foregoing, the common areas and facilities
shall include the following, whether located within the bounds
of a unit or not:
1.
All structural parts of the building, including without
limitation foundations, columns, joists, beams, supports,
supporting walls, floors, ceiling and roofs.
2.
Patios, yards, courts and driveways which are not
limited common areas and facilities as defined herein.

3.
The roadways contained therein, provided that such
roadways shall cease to be part of the common areas and
facilities when and if dedicated to public use with the consent
of the association of unit owners and accepted by the public
authority having jurisdiction..
E.
Description of Limited Common Areas and Facilities.
Each unit owner is hereby granted an irrevocable license to use
and occupy the limited common areas and facilities reserved
exclusively for the use of his unit, which shall consist of all
the common areas and facilities, including but not limited to a
balcony and/or patio, yard, and a garage and driveway which are
intended for the exclusive service of the unit, the use and
occupancy of which shall in each case be limited to such unit...
B.
Restrictions on Use. The units and common areas and
facilities shall be used and occupied as follows:
1.
No part of the condominium property shall be used for
other than housing and the related common purposes for which the
condominium property was designed. Each unit shall be used and
occupied as a residence for a single family and for no other
purpose...
5. OWNERSHIP AND USE...
E.
Interest
in Common Areas
and
Facilities.
The
percentage of interest in the common areas and facilities of
each unit has been determined by the Declarant on the basis of
size in accordance with the Utah Condominium Ownership Act, Sec.
57-8-7, U.C.A., which percentages are contained in the Appendix
B hereof...
F.
Use of Limited Common Areas and Facilities. A unit
owner's use and occupancy of the limited common areas and
facilities reserved for his unit shall be subject to and in
accordance with this Declaration and the By-Laws. Each unit
owner shall maintain the patio and/or balcony, garage and
driveway, the use of which is reserved for his unit. The
association of unit owners shall maintain the reminder of the
limited common areas and facilities...

7.

PERCENTAGE OF OWNERSHIP AND VOTING RIGHTS.
The percentage of ownership in the common areas and
facilities of the condominium shall be for all purposes,
including voting. The common expenses shall be allocated among
the unit owners in accordance therewith....
19. MAINTENANCE OF UNITS.
Each unit owner, at his own expense, shall keep the interior
of his unit and its equipment and appurtenances in good order,
condition and repair, and in a clean and sanitary condition, and
shall do all redecorating and painting which may at any time be
necessary to maintain the good appearance of his unit...
22. OBLIGATION OF COMPLIANCE.
Each unit owner, tenant or occupant of a unit shall comply
with the provisions of the Act, this Declaration, the By-Laws,
and the rules and regulations, all agreements and determinations
lawfully made and/or entered into by the management committee or
the unit owners, when acting in accordance with their
authority..."
The Act contains a concept where the unit owner has one or
more rooms in a building. The Declaration refines this concept
by limiting the use of the rooms for a single family residence.
The Declaration also defines a "unit" as "the property owned in
fee simple for independent use." All other property is defined
as "common areas."
The defendants do not have independent use of any property
at Country Oaks because no buildings have been built on that
area in which they have a property interest. They have no right
to use the common areas because they do not have a unit as
defined by paragraph 2.H. of the Declaration. What property
rights do they have?
They have property rights in a
"condominium project."
The project is not a completed
"condominium project" as defined by paragraph 2.F. of the
Declaration. The project is a plan to complete a condominium

project. The only property right left to the defendants is the
right to develop condominiums.
The plaintiff or the Committee basically represents "unit
owners", that
is, persons living within the completed
buildings. The plaintiff wants the defendants to pay for repair
and upkeep
of buildings, roofs, garages, heating, air
conditioning, etc. on a par with those who live in the units and
get the benefits of the units. This is not reasonable. What is
the plaintiff's real motivation for the suit then? One can
speculate that it is to force the defendants to complete the
project. Regardless of the motive, the plaintiff is not in a
position to require the defendants to pay the assessments made.
The defendants clearly do not own units and should not pay
common area costs on a par with unit owners.
The Declaration (paragraph 11, page 19) provides that "every
unit owner shall pay his proportionate share of the common
expenses..."
Assessments are specifically related to unit
owners. Only unit owners may be assessed.
"The term 'unit
owners' shall mean and refer to unit owners of the Country Oaks
Condominium, and of the future phases which Declarant may
develop, and include the original purchasers and others who may
subsequently become unit owners."
(Paragraph 2.J.)
The
Declarant is the Country Oaks Partnership, a Utah partnership.
(Paragraph 2.A.) The defendants are successors to the Declarant
defined in the Declaration.
This court does not find material issues of fact. While it
is true that the plaintiff alleges defendants own units, it is
also clear from the Act and the Declaration that as a matter of
law the defendants do not own units.
The defendants have admitted an obligation to pay a
proportionate share of common expenses as related to upkeep of
improvements on property in which they have an interest. The
Court will not argue with the defendants admission.
The

reasonable amount of those shared common expenses is the only
trial issue.
The plaintiff's motion is denied.
The defendants are ordered to draw a formal order based on
this opinion.
Dated June 15, 1990.
BY THE COURT:

A-
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Certificate of Mailing:
/
This is to certify that the undersigned mailed a true and
correct copy of the foregoing Ruling to Richard W. Jones, 4768
Harrison Blvd., Ogden, Utah 84403 and Richard Rappaport, P. 0.
Box 11008, Salt Lake City, Utah 84147-0008 on June /5&i
1990.

Clerk
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FOURTH SUPPLEMENTAL AND AMENDED DECLARATION OF COVENANTS.
CONDITIONS, RESTRICTIONS AND BY-LAWS FOR
COUNTRY OAKS CONDOMINIUMS
This Fourth Supplemental and Amended Declaration of Covenants , Conditions, Restrictions and Bylaws, hereinafter called
"Amended Declaration" is made and executed in Davis County, Utah,
this i2>

day of September, 1978, by COUNTRY OAKS PARTNERSHIP, a

Utah partnership, hereinafter called "Declarant" for itself, its
successors, grantees and assigns, pursuant to the provisions of the
Utah. Condominiuo Ownership Act, Utah Code Annotated, Section 57-8-1,
et seq. , (1953 as amended), hereinafter referred to as "Condominium
Ownership Act".
W I T N E S S E T H :
WHEREAS, Declarant is the owner of the following described
real property situated in Davis County, State of Utah, to-wit:
COUNTRY OAKS
Beginning at a point 776.63 feet East and 72.25 feet South
from the North quarter corner, Section 14, Township 4
North, Range 1 West, Salt Lake Base and Meridian, running
thence S 83°33'00" East 310.00 feet, thence South 10°00'
00" West 200.00 feet, thence South 74°00'00" West 260.86
feet, thence South 16°00,00" East 107.00 feet, thence
South 74 o 00'00" West 36.71 feet, thence North 27°00,00"
West 70.42 feet, thence North llo00'00" West 145.87 feet,
thence North 11°30 , 54" East 215.22 feet to the point of
beginning.
(Known as Phase 7-1).
Beginning at a point 776.63 feet East and 72.25 feet from
the North 1/4 corner of Section 14, Township 4 North,
Range 1 West, Salt Lake Base and Meridian, running thence
North 83 o 33'00" West 200.00 feet thence South 80°40'00M
West 160.00 feet, thence South 36°00 , 00 n West 240.00
feet, thence South 279.66 feet, thence South 88°02'57"
East 210.06 feet, thence North 11°00'00" West 110.00
feet, thence North 79°00,00" East 92.44 feet, thence
North 11°00'00" West 112.00 feet, thence North 79*0G,00"
East 200.00 feet and thence North 11°30,54" East 215.22
feet.
(Known as Phase 7-2).
Beginning at a point 540.00 South 0°10,00" West along
the quarter section line from the North 1/4 corner,
Section 14, Township 4 North, Range 1 West, Salt Lake
Base and Meridian, continuing along said quarter section
line 250.19 feet to the North of Lot 213, Country Oaks
Subdivision No. 2., thence South 66°00,00" East 105.99
along said North of Lot 218, thence South 72°30t00" East
34.81 feet, said point being 843.77 feet South and 127.72
feet East from said North quarter of Section 14, thence
North 13°00'00" East 155.25 feet, thence North 89*00'
East 443.54 feet, thence North 11°00'00" West 36.07
feet, thence North 79°00'00" East 30.00 feet, thence
North ll o 00'00 u West 92.00 feet, thence South'79°00'00"
West 120.64 feet, thence North 11°00,00M West 20.00
feet, thence North 88°02 , 57" West 490.74 feet to the
point of beginning. (Known as Phase 7-3).

.?-

and
WHEREAS, the aforesaid property consists of the land above
described together with certain residential buildings and certain
other improvements heretofore or hereafter to be constructed upon
said premises ; and
WHEREAS, Declarant has constructed or \7ill construct residential buildings and other inproverrents upon the aforesaid premises
in accordance with the plans and drawings set forth in the record
of survey maps filed heretofore consisting of Three (3) sheets
prepared and certified by 0. NEIL SMITH, a duly registered Utah
Land Surveyor, recorded as Entry Ho.
19

, in Book

, at Page

, on

,

, Records, Davis County Recor

and
WHEREAS, Declarant desires by filing this Amended Declaration and the aforesaid record of survey nap, to submit the abovedescribed real property and the said buildings and other improvements
being constructed or to be constructed thereon to the provisions
of the Utah Condominium Ownership Act as a condominium project
known as COUNTRY OAKS CONDOMINIUM; and
WHEREAS, Declarant desires and intends to sell the fee
title to the individual units contained in said condominium project, together with an undivided ownership interest in the common
areas and facilities appurtenant thereto, to various purchasers,
subject to the covenants, conditions and restrictions herein
reserved to be kept and observed; and
WHEREAS, Declarant desires and intends by filing this
Amended Declaration and the record of survey map to submit the
pjroperty to the provisions of the aforesaid act as a condominium
property and to impose upon said property mutually beneficial restrictions under a general plan of improvement for the benefit of
said property and the owners thereof; and
WHEREAS, the Declarant intends to continue to develop the
above condominium project in phases, the first, second, third,
fourth, fifth and sixth phases previously being developed and consisting of eight units, ten units, eight units, three units, nine

units and five units, respectively, and made a part of the land
previously dedicated to the COUNTRY OAKS CONDOMINIUM project;
NOW, THEREFORE, for such purposes, Declarant hereby
makes the following Declaration and declares that all of the property is held and shall be held, conveyed, hypothecated, encunbered
leased, rented, used, occupied and improved subject to the following
covenants, conditions, restrictions, uses, limitations and obligations, all of which are declared and agreed to be in furtherance of
the plan for the improvement of the said property r*H the division
thereof into condominiums, and shall be deemed to run with the land
and shall be binding upon Declarant, its successors and assigns,
and any person acquiring or owning an interest in the real property
and improvements, their grantees, successors\ heirs, executors,
administrators, devisees, and assigns:
1.

Paragraphs One (1) through and including Thirty-two

(32) excepting only Paragraph Three (3) of the original Declaration
of Phase One as amended are adopted herein by reference and made
a part hereof without change or amendment.
2.

Paragraph Three (3) "Description of Property" of the

original Declaration of Phase One and Paragraph Two (2) of the Supple
mental and /vmended Declaration of Covenants, Conditions, Restrictions
and Bylaws for COUUTRY OAKS CONDOMINIUMS recorded
19

, in Book

, Page

,

of records of Davis County,

are hereby amended to read as follows:
A.

DESCRIPTION OF LAND.

The land on which the COUNTRY

OAKS CONDOMINIUMS are located is that tract or parcel of land in Davi
County, State of Utah, more particularly described in Appendix A
Ci this Third Amended Declaration, together with those tracts of land
described in Appendix A of this Declaration which are incorporated
into and become subject to the provisions of this Declaration as provided herein known as Phase One, Phase Two, Phase Three, Phase Four,
Phase Five, Phase Six, Phase Seven-1, Phase Seven-2 and Phase Seven-2
Also, the following described real property is included herein as
additional common area, initially for use as a recreational vehicle
storage and associated use area:

-4Beginning at a poir.t located 843.17 feet South and
127.72 feet Last of the North quarter corner of Section
14, Tovmship 4 North, Pvange 1 West, Salt Lake Base and
.Meridian, running thence South 72°30' East 248.81 feet
aionj^ the North line of Country Oaks Subdivision, Phase
V-*
thence North 230.00 feet along the West line
oz said Subdivision thence South 89° West 203.54 feet,
South 13° Vest 155.25 feet to the point of beginning.
B.

GENERAL DESCRIPTION OF BUILDINGS.

The buildings

constituting a part of this condominium project are thirty-seven in
number and are identified in relationship to each other in the surve;
maps previously recorded and nade a part hereof.

Two of said build-

ings are in Phase One, five of said buildings are in Phase Two, two
of said buildings are in Phase Three, one of said buildings in Phase
Four, four of said buildings are in Phase Five, two of said building;
are in Phase Six, four of said buildings are in Phase Seven-1;
Ten of said buildings are in Phase Seven-2 and Seven of said buildinj
are in Phase Seven-3 of the condominium project.
The total number of units in each building are specified
in the survey maps previously recorded.
The number of levels or floors in each such unit is shown
in the naps.

The buildings consist of wood frame structures, to-

gether with an exterior composit of wood and/or brick.
Each unit is designed for use as a single family residence
and has exclusive right to use and occupy the garage reserved for
each unit as shown in the maps.
All other details involving the respective descriptions anc
locations of the buildings and a statement of the number of stories,
number cf units and the principal materials of which each building
is or is to be constructed and other like details are set forth in
the maps which have been filed of record and incorporated herein
by reference.
C.

DESCRIPTION OF UNITS.
1.

Each unit shall consist of:

The space enclosed within the undecorated interior

surface of its perimeter walls, floors and ceilings (being in appropriate cases the inner surfaces parallel to the roof plan of the
roof rafters, and the projections thereof) projected, where appropriate to form a complete enclosure of space.

-52.

Any finishing material applied or affixed to the

interior surfaces of the perimeter walls, floors, and ceiling, includ
ing without linitation paint, lacquer, varnish, wallpaper, tile
and paneling.
3.

Non-supporting interior walls.

4.

Windows and doors in the perimeter walls, whether

located within the bounds of a unit or not, but not including any
space occupied thereby to the extent located outside the bounds of
the units.
5.

All utility pipes or lines or systens, and fix-

tures or appliances connected thereto, servicing a single or connecting a, single unit to a main or central utility, whether located
within the bounds of the unit or not, but not including any space
occupied thereby to the extent located outside the bounds of the
unit.
6.

Units forming a part of the condominium property

are'more particularly described in the nap, which shows graphically
all the particulars of the buildings; without limiting the generality of the foregoing, the unit designations are set forth in Appendix B attached hereto.
7.

Each unit has immediate access to the common areas

or facilities or limited common areas and facilities contiguous to
the building in which such unit is located.
8. . Every contract for the sale of a unit and every
other instrument affecting title to the unit may describe that unit
by its identifying number or symbol as designated in the map or maps
with the appropriate reference to the nap(s) and to the Declaration,
as each shall appear on the records of the County Recorder of Davis
County, Utah.
Such description will be construed to describe the Unit,
together with the appurtenant undivided interest in the common areas
and facilities, and to incorporate all the right incident to ownership of a unit and all the limitations on such ownership as describee
in this Declaration, including all appurtenant undivided interests
and all rights and limitations arising as a result of an expansion

-6of the project pursuant to Paragraph Twenty-four (24) of this Declaration.
D.

DESCRIPTION OF COMMON AREAS AND FACILITIES.

The common

areas and facilities shall consist of all parts of the condominium
property except the units.

Without limiting the generality of the

foregoing, the common areas and facilities shall include the following, whether located within the bounds of a unit or not:
1.

All structural parts of the building, including

without lirltation foundations, columns, joists, beams, supports,
supporting walls, floors, ceiling and roofs.
2.

Patios, yards, courts and driveways which are not

limited comon areas and facilities as defined herein.
3.

The roadways contained therein, provided that such

roadways shall cease to be part of the common areas and facilities,
when and if dedicated to public use with the consent of the association of unit owners and accepted by the public authority having juris
diction.
A.

Any utility pipe or line or system servicing more

than a single unit, and all ducts, wires, conduits and other accessor
ies used therewith, but excluding any pipe or line or system or to a
pipe or line or system servicing more than a single unit.
5.

All other parts of the condominium property neces-

sary or convenient to its existence, maintenance and safety, or
normally in connoon use, or which have been designated as common
areas and facilities in the drawings , including recreational vehicle
storage areas.
6.

The limited common areas and facilities herein-

after described.
7.

All repairs and replacements of any of the fore-

going.
E.

DESCRIPTION OF LIMITED COMMON ATIEAS AND FACILITIES.

Each unit o\/ner is hereby granted an irrevocable license to use and
occupy the limited common areas and facilities reserved exclusively J
the use of his unit, which shall consist of all the common areas and
facilities, including but not limited to a balcony and/or patio, van
and a garage and driveway which are intended for the exclusive

-7
service of uhe unit, the use and occupancy of which shall in each
case be limited to such unit.
3.

Appendix B of the original Declaration is supplemented

and amended to include the addition of Phase Six to the condominium
project as r.et forth herein and in Appendix A and Appendix B attached
hereto and taade a part hereof.
A.

The common areas and facilities of Phase One, Two,

Three, Four, Five, Six, Seven-1, Seven-2 and Seven-3 include the
common areas and facilities of Phases One, Two, Three, Four, Five,
Six, Seven-1, Seven-2, and Seven-3, include the limited common areas
and facilities of Phases One, Two, Three, Four, Five, Six, Seven-1,
Seven-2, and Seven-3, with the uses and restrictions thereto appertaining.

Phases One, Two, Three, Four, Five, Six, Seven-1, Seven-2,

Seven-3, and recreational vehicle storage area, shall be one condominium project.
5.

This Supplemental and Amended Declaration shall take

effect upon recording.
Ill WITNESS WHEREOF, the undersigned, partners of COUNTRY
OAKS PARTNERSHIP, the owner of the land described in Appendix A of
this Declaration, have set their hands this2 \

day of *£:<=»p4r

1978.
COUNTRY OAKS PARTNERSHIP
Rice Family, Inc.

Williams Family Corporation

Lee E. Bur-bidge t% Associates, Inc.

STATE OF UTAH

)
) ss.
County of Salt Lake)

On the-2LL day of >•
m,

before roe .-*^ --^>"
say that he is the

•r^~<L.

<•>>

m,

1978, personally appeared

who being by me duly sworn did
of Pvice Family Inc. , a General

-8was signed in behalf of said Rice Family, Inc., by authority of its
* *' •»* - • : . -»

Bylaws, and said

acknowledged to roe that said

corporation executed the same.

•;;orARY PUBLIC
Residing at:

«-^v*-

t*>*£*.*. '.*;**

\-\y Commission Expires:
STATE OF UTAH
County of Salt Lake

)
) ss.
)

On the :" :- day of

%

^y>->/«"<^*~t*:
,
appeared before me
<\< *•. . : /
/ 'y.w. 5
*
.' * *.
sworn did say that he is the '^C

9

1978, personally

, who being by me duly
of N. A. Williams

Family Corporation, a General Partner of Country Oaks Partnership, and that this Declaration was signed in behalf of said N. A.
Williams Fanily Corporation, by authority of its Bylaws, and said
^ .'•-. . J (- \"~,

acknowledged to me that said corporation

executed the same.

NOTARY PUBLIC
Residing at .<~v<'v. /^v-"**' t*/«fMy Commission Expires:
STATE OF UTAH
County of Salt Lake
0x1 t h e

<

'C' *".S /*"*'

)
) ss.
)

-ll-i d a y °f >1 >"-'»»* r^fe.'

appeared before me

,/T "/

did say that he is the

••, K!£/>A/
^-^

, 1978, personally

, who being by me duly sworn
of C. J. Larsen Family

Corporation, a General Partner of Country Oaks Partnership and that
this Declaration was signed in behalf of said C. J. Larsen Family
Corporation, by authority of its Bylaws, and said

•' »w'* <~i'SS..~

acknowledged to me that said corporation executed the same.

NOTARY PUBLIC
Residing at c y/J*A»-. A V^V', / »r/iv
My Connission Empires:
'- / J < c

•9STATE OF UTnll

)
) ss.
)

County of Salt Lake

On the P't'day
appeared before me

/

of

z'^J7X^t-A/C

//?/. /^>^4>'^v.V

did say that he is the

*'<JrV

, 1978, personally

, who being by me duly sworn
of Lee E. Burbidge U

Associates, Inc., a General Partner of Country Oaks Partnership,
and that this Declaration was signed in behalf of said Lee E.
Burbidge & Assoriated, Inc., by authority of its Bylaws, and said
/*'-& & /-» >w ^ y , acknowledged toroethat said corporation executed
the same.

#^'s/*i-

—
NOTARY PUBLIC
Residing at: /•;•«>.'-;.

My Commission Expires:

EXHIBIT "V

RICHARD W. JONES, #3938
LYON, HELGESEN, WATERFALL & JONES, P.C.
Attorney for Plaintiff
4768 Harrison Boulevard
Ogden, Utah 84403
Telephone: (801) 479-4777

FILED IN CLERK'S OFFIC*
PAV1S CCl'HTY, UTAH "

Jui 26 MtfM'SQ
CLERK. 2ND D!ST, COURT

6Y

M

0

IN THE DISTRICT COURT OF DAVIS COUNTY, STA'TE^Or'UTAH

MEMORANDUM OF POINTS AND
AUTHORITIES IN SUPPORT OF
PLAINTIFF'S MOTION FOR
SUMMARY JUDGMENT

COUNTRY OAKS CONDOMINIUM
MANAGEMENT COMMITTEE,
Plaintiff,
vs.
LON L. JONES; TIMOTHY E.
CARN; FRANK FERRANTE; A.C.
AVERY; LAWANNA R. PACKER,
Trustee; JAMES C.
KAISERMAN;
GTT INVESTMENTS, a Utah
General Partnership,

Civil No. 46323
Judge: Douglas L Cornaby

Defendants.
Plaintiff, by and through counsel, Richard W. Jones,
hereby submits its Memorandum of Points and Authorities in
Support of Plaintiff's Motion for Summary Judgment.
STATEMENT OF FACTS
1.

Each of the Defendants herein has received by

deed an ownership interest in one or more condominium units at
Country Oaks Condominiums as follows:
Name

Phase

Unit #

Lon Jones

7-2
7-3

8, 9, 10, 11, 12
9, 10, 11, 12, 13, 14
(See attached Exhibits "A" and "B.")

Lawanna R. Packer,
Trustee

7-2

15,16
(See Defendant's answer to paragraph
26 of Plaintiff's Complaint and
Exhibit "C")

Timothy Cam

7-3

8
(See attached Exhibit "D.")
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Frank Ferrante

7-3

A.C. Avery

7-3

1, 2, 3, 4, 5, 6
(See Defendant's answer to paragraph
46 of Plaintiff's Complaint and
Exhibit "E.")
7
(See attached Exhibit "F.")

2.

By virtue of possessing an ownership interest in

a Country Oaks Condominium, each of the Defendants own an
undivided interest in the common areas and facilities at
Country Oaks Condominiums.

This undivided interest is set

forth in Exhibit "B" to the Fourth Supplemental and Amended
Declaration of Covenants, Conditions, Restrictions and By-laws
for Country Oaks Condominiums, hereinafter referred to as
( See Exhibit "G,f hereto.

"Fourth Declaration."

Also see

Defendants1 answer to paragraph 11 of Plaintiff's Complaint,
Section 57-8-7 U.C.A.; and paragraph 5, page 14 of the original
Declaration of Covenants, Conditions, Restrictions and By-laws
for Country Oaks Condominiums, hereinafter referred to as
"Declaration.M)
3.

Plaintiff

assessed

common

expenses

(See Defendants1

Defendants beginning on August 1, 1989.
answer

to paragraph

6 of

Plaintiff's

against

Complaint

and the

affidavit of Sharm Christensen, Exhibit ,fH.")
4.
to Plaintiff.
"H.")

Defendants have never paid any common expenses
(See Affidavit of Sharm Christensen, Exhibit
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5.

Plaintiff

has recorded

a lien against the

interest possessed in Country Oaks Condominiums by each of the
Defendants herein.

(See Affidavit of Sharm Christensen,

Exhibit "H.")
6.

Pursuant to the Declaration, paragraph B page

38, Country Oaks Condominiums was created as an expandable
condominium.

(See Defendants1 answer to paragraph 13 of

Plaintiff*s Complaint and Sections 57-8-13.6, 57-8-10(4) and
57-8-13.10(2) U.C.A.)
7.

On October 2, 1978, the Record of Survey Map was

recorded at the recorder's office of Davis County, Book 731,
page 379, Entry Number 509956, and Book 731, page 378, Entry
Number 509955, thereby creating, respectively, Phase 7-3 and 72 of Country Oaks Condominiums.

(See Exhibits "I" and "J"

which are reduced photocopies of the record of survey maps.)
8.

The Record of Survey Map describes in detail

each of the units owned by Defendants, including the following:
the total square footage of the condominium, the elevation of
the main and lower floors, the exterior dimensions, the
location of the unattached garage, and those portions of the
property which are privately owned by each Defendant.

(See

Exhibits "I" and lfJ.")
9.

Plaintiff has assessed each Defendant herein

their share of common expenses based upon the Defendants'
percentage of undivided interest in the common areas and
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facilities.

(See affidavit of Sharm Christensen, Exhibit "H"

attached, and Exhibit "G" which is a copy of Exhibit ffB" to the
Fourth Declaration.)
10.

The condominium units owned by Defendants have

not been physically constructed on the lots at Country Oaks
Condominiums.

(See

Defendants1

answer

to

Plaintiff's

Complaint.)
11.

Even

though

the

units

are

not

physically

constructed on the lots, there are common expenses associated
with the vacant building lots, which expenses Plaintiff pays
and which are assessed against all condominium owners.

(See

affidavit of Sharm Christensen, Exhibit "H.")
12.
1978.

The Fourth Declaration was recorded October 2,

The stated purpose of the Fourth Declaration was to

enable the declarant to "sell the fee title to the individual
units contained in the condominium project, together with an
undivided

interest

in

the

common

areas

and

appurtenant thereto, to various purchasers,...,f

facilities
(See Fourth

Declaration, page 2, paragraph 4, Exhibit f,K,f hereto.)
STATEMENT OF LEGAL ISSUE
Does the Condominium Ownership Act or the Country
Oaks Condominium Declaration allow a person who owns a deeded
interest in a condominium unit to be exempt from payment of his
proportionate share of the common expenses because the unit has
not been physically constructed?

EXHIBIT "G

APPENDIX B

TO FOURTH DECLARATION

COUNTRY OAKS CONDOMINIUIE

PHASE ONE
Unit No.

Building

Size in
Sq. Ft.

Undivided Interest
in Common Areas

Percentage

1A
IB
1C
ID

1
1
1
1

1650
1740
1680
1475

1.211
1.276
1.233
1.032

.1211
.1276
.1233
.1082

2A
2B
2C
2D

2
2
2
2

1650
1500
1500
1650

1.211
1.102
1.102
1.211

.1211
.1102
.1102
.1211

Sub Total

12845

9.428

.9428

1.002

.1002
.1095
.1002
- 1095

PHASE TWO
Unit No.

1

tSZ

\

1491

1

l491

4

7

1491
1491

5
I

1491
U91

I

1 095

1524

10

—^

1.002
"• nnf>
] 095
V]-°H
ol!
}-°nli
I'?19

-1095
.1095
-1095
.1095
-1119

\-}}l

.1119

'

14722

i 0812
10.812

Sub Total
PHASE THREE
Unit No.
i
"
1
2

?

1519

1519
g g

15"

4

151o

7
8

1163
1163
————
11084

!
6

Sub Total

1163

11Ub

I'm
1.116
1.116

Vii*

J-" J

0- 8 5 4
-°^4_
8.142

^
.3357

PHASE FOUR

I

Unit No.
1Sub T o t a l

.8142

1.116

JUL
1524
1524
If3/A
A572
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3 1
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EXHIBIT "H

RICHARD W. JONES, #3938
LYON, HELGESEN, WATERFALL & JONES, P.C.
Attorney for Plaintiff
4768 Harrison Boulevard
Ogden, Utah 84403
Telephone: (801) 479-4777
IN THE DISTRICT COURT OF DAVIS COUNTY, STATE OF UTAH
COUNTRY OAKS CONDOMINIUM
MANAGEMENT COMMITTEE,

AFFIDAVIT OF SHARM
CHRISTENSEN

Plaintiff,
vs.
LON L. JONES; TIMOTHY E.
CARN; FRANK FERRANTE; A.C.
AVERY; LAWANNA R. PACKER,
Trustee; JAMES C.
KAISERMAN;
GTT INVESTMENTS, a Utah
General Partnership,

Civil No. 46323
Judge: Douglas L Cornaby

Defendants.
STATE OF UTAH

)
:SS,
)

COUNTY OF WEBER

The undersigned, Sharm Christensen, being duly sworn
upon his oarh, states as follows:
1.

I am the Chairman of Country Oaks Condominium

Management Committee.
2.

I also keep the books and records for Country

Oaks Condominiums.
3.

I am familiar with the revenues received by

Country Oaks Condominiums as well as the expenses incurred.
4.

Many of the expenses incurred by Country Oaks

Condominiums are incurred even if a building is not constructed
on a lot.

For

instance, the streets

in the

development are privately owned and maintained.

condominium
The streets

AFFIDAVIT
Country Oaks v. Jones et al.
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must be maintained in front of lots without buildings just as
they are maintained in front of lots with buildings.
the

1989-90 fiscal year

During

(April 1 through March 31) the

condominium

spent

$16,634.10

on

road

resurfacing•

Set forth below is a list of expenses that have

been incurred during the fiscal year.

maintenance

and

These expenses were

incurred on lots without a building just as they have been on
lots with a building:
Yard Maintenance
Grounds Spraying
Grounds Repairs

$9,679.41
510.00
1,669.87

Clean up of Vacant Lots

656.40

There are some expenses that would not be incurred if
a building did not exist on a lot, such as concrete repair and
replacement and painting.
5.

The Country Oaks Condominium Management Commit-

tee began assessing monthly common expenses against Defendants
on August 1, 1989.

The amount of the monthly assessment is

shown in paragraph 7 below.

These assessments are based upon

Defendants' percentage ownership of undivided interest in the
common areas and facilities as set forth in the amended
declaration.
6.

Plaintiff recorded liens against Defendants1

interest in their respective condominium units on October 6,
1989, as provided in Section 57-8-20 U.C.A.

The liens were

recorded as a result of Defendants1 failure to make payment of
monthly common expenses.

AFFIDAVIT
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None of the Defendants listed in this lawsuit

have ever paid any common expenses. The amounts owing ny eacn
of the Defendants are as follows:
Name
Jones
Jones
Jones
Jones
Jones
Jones
Jones
Jones
Jones
Jones
Jones
Packer
Packer
Carn
Ferrante
Ferrante
Ferrante
Ferrante
Ferrante
Ferrante
Avery

Phase

Unit

7-2
7-2
7-2
7-2
7-2
7-3
7-3
7-3
7-3
7-3
7-3
7-2
7-2
7-3
7-3
7-3
7-3
7-3
7-3
7-3
7-3

8
9
10
11
12
9
10
11
12
13
14
15
16
8
1
2
3
4
5
6
7

DATED this=

Monthly
Assessment

Months
in Arrears

$107.12
$107.12
$109.40
$309.40
$109.40
$107.12
$107.12
$107.12
$107.12
$ 93.47
$ 93.47
$109.4U
$109.40
$107.12
$109.40
$109.40
$10S.40
$109.40
$107.12
$107.12
$107.12

!C_

Total
Due
$642.72
$642.7?
$656.40
$656.40
$656.40
$642.72
$642.72
$642.72
$642.72
$560.82
$560.82
$656.4^
$656.40
$642.72
$65t>.40
$656.40
$656.40
$656.40
$642.72
$642.72
$642.72

6
6
6

6
6
6
6
6
6
6
6
6
6
6
6
6
6
6
6
6
6

day ot January, 1990.

RARMCHRJSTENSEN
Subscribed and sworn before me this
January. 1990.
LNOTARY PUBLI
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EXHIBIT "J

57-8-1. Short title.
This act shall be known and may be cited as the "Condominium Ownership

57-8-3.

Definitions.

(7) "Condominium project" means a real estate condominium project; a
plan or project whereby two or more units, whether contained in existing
or proposed apartments, commercial or industrial buildings or structures,
or otherwise, are separately offered or proposed to be offered for sale.
Condominium project also means the property when the context so requires.
(8) "Condominium unit" means a unit together with the undivided interest in the common areas and facilities appertaining to that unit. Any
reference in this chapter to a condominium unit includes both a physical
unit together with its appurtenant undivided interest in the common
areas and facilities and a time period unit together with its appurtenant
undivided interest, unless the reference is specifically limited to a time
period unit.
(14) "Expandable condominium" means a condominium project to
which additional land or an interest in it may be added in accordance
with the declaration and this chapter.
(21) "Property" means the land, whether leasehold or in fee simple, the
building, if any, all improvements and structures thereon, all easements,
rights, and appurtenances belonging thereto, and all articles of personal
property intended for use in connection therewith.
(26) "Unit" means either a separate physical part of the property intended for any type of independent use, including one or more rooms or
spaces located in one or more floors or part or parts of floors in a building
or a time period unit, as the context may require. A convertible space
shall be treated as a unit in accordance with Subsection 57-8-13.4(3).
(28) "Unit owner" means the person or persons owning a unit in fee
simple and an undivided interest in the fee simple estate of the common
areas and facilities in the percentage specified and established in the
declaration or, in the case of a leasehold condominium project, the person
or persons whose leasehold interest or interests in the condominium unit
extend for the entire balance of the unexpired term or terms.

57-8-4. Status of the units.
Each unit, together with its undivided interest in the common areas and
facilities, shall, for all purposes, constitute real property and may be individually conveyed, leased and encumbered and may be inherited or devised by will
and be subject to all types of juridic acts inter vivos or mortis causa as if it
were sole and entirely independent of all other units, and the separate units
shall have the same incidents as real property, and the corresponding individual titles and interests therein shall be recordable.

57-8-6. Ownership and possession rights.
Each unit owner shall be entitled to the exclusive ownership and possession
of his unit. The owner of a time period condominium unit shall be entitled to
the exclusive ownership and possession of the physical unit to which his time
period relates and shall be entitled to the use and enjoyment of the common
areas and facilities during, but only during, such annually recurring part or
parts of a year as describe and define the time period unit concerned in the
declaration.

57-8-7. Common areas and facilities.
(1) Each unit owner shall be entitled to an undivided interest in the common areas and facilities in the percentages or fractions expressed in the declaration. The declaration may allocate to each unit an undivided interest in the
common areas and facilities proportionate to either the size or par value of
such unit. Otherwise, the declaration shall allocate to each unit an equal
undivided interest in the common areas and facilities, subject to the following
exception: each convertible space depicted on the record of survey map shall
be allocated an undivided interest in the common areas and facilities proportionate to the size of such space vis-a-vis the aggregate size of all units so
depicted, while the remaining undivided interest in the common areas and
facilities shall be allocated equally among the other units so depicted. The
undivided interest in the common areas and facilities allocated in accordance
with this subsection shall add up to one if stated as fractions or to 100% if
stated as percentages. If an equal undivided interest in the common areas and
facilities is allocated to each unit, the declaration may simply state that fact
and need not express the fraction or percentage so allocated. Otherwise, the
undivided interest allocated to each unit shall be reflected by a table in the
declaration, or by an exhibit or schedule accompanying the declaration and
recorded simultaneously with it, containing columns. The first column shall
identify the units, listing them serially or grouping them together in the case
of units to which identical undivided interests are allocated. Corresponding
figures in the second and third columns shall set forth the respective sizes or
par values of those units and the fraction or percentage of undivided interest
in the common areas and facilities allocated thereto.
(2) Except as otherwise expressly provided by this act, the undivided interest of each unit owner in the common areas and facilities as expressed in the
declaration shall have a permanent character and shall not be altered without
the consent of all of the unit owners expressed in an amended declaration duly
recorded. The undivided interest in the common areas and facilities shall not
be separated from the unit to which it appertains and shall be deemed to be
conveyed or encumbered or released from liens with the unit even though
such interest is not expressly mentioned or described in the conveyance or
other instrument. A time period unit may not be further divided into shorter
time periods by a conveyance or disclaimer.
(3) The common areas and facilities shall remain undivided and no unit
owner or any other person shall bring any action for partition or division of
any part thereof, unless the property has been removed from the provisions of
this act as provided in Sections 57-8-22 and 57-8-31. Any covenants to the
contrary shall be null and void.

(4) Each unit owner may use the common areas and facilities in accordance
with the purpose for which they were intended without hindering or encroaching upon the lawful rights of the other unit owners.
(5) The necessary work of maintenance, repair and replacement of the common areas and facilities and the making of any additions or improvements
thereon shall be carried out only as provided in this act or in the declaration
or bylaws.
(6) The manager or management committee shall have the irrevocable
right to have access to each unit from time to time during reasonable hours as
may be necessary for the maintenance, repair or replacement of any of the
common areas and facilities or for making emergency repairs necessary to
prevent damage to the common areas and facilities or to another unit or units.

57-8-8. Compliance with covenants, bylaws and/or house
rules and administrative provisions.
Each unit owner shall comply strictly with the covenants, conditions and
restrictions as set forth in the declaration or in the deed to his unit, and with
the bylaws and/or house rules and with the administrative rules and regulations drafted pursuant thereto, as either of the same may be lawfully amended
from time to time, and failure to comply shall be ground for an action to
recover sums due for damages or injunctive relief or both, maintainable by the
manager or management committee on behalf of the unit owners, or in a
proper case, by an aggrieved unit owner.

57-8-10. Contents of declaration.
(1) Prior to the conveyance of any unit in a condominium project, there shall
be recorded a declaration containing covenants, conditions, and restrictions
relating to the project, which shall be enforceable equitable servitudes, where
reasonable, and shall run with the land. These servitudes, unless otherwise
provided, may be enforced by any unit owner, and his successors in interest.
(2) The declaration for every condominium project shall contain the following:
(a) A description of the land or interests in real property included
within the project.
(b) A description of the building, if any, stating the number of storeys
and basements and the number of units and the principal materials of
which it is or is to be constructed, and a description of all other significant
improvements contained or to be contained in the project.
(c) The unit number of each unit, the square footage of each unit, and
any other data necessary to its proper identification.
(d) A description of the common areas and facilities.
(e) A description of the limited common areas and facilities, if any,
stating to which units the use is reserved. Any shutters, awnings, window
boxes, doorsteps, porches, balconies, patios, or other apparatus intended
to serve a single unit, but located outside the boundaries of it, shall
constitute a limited common area and facility appertaining to that unit
exclusively, whether or not the declaration so provides.
(f) The percentage or fraction of undivided interest in the common
areas and facilities appurtenant to each unit and its owner for all purposes, including voting, derived and allocated in accordance with Subsection 57-8-7(1).
(g) A statement of the purposes for which the units are intended and
restricted as to use, if any use restrictions are to apply.
(h) The name of a person to receive service of process, in the cases
provided by this chapter, together with the residence or place of business
of that person which shall be within the city or county in which the
property is located.

(i) The method by which the declaration may be amended consistent
with this chapter.
0') Any further matters in connection with the property which the person or persons executing the declaration may consider desirable consistent with this chapter.
(k) A statement of intention that this chapter shall apply to the property.
The record of survey map recorded with the declaration may provide or
supplement the information required under Subsections (2)(a), (b), (c), (d), and
(e).
(3) If the condominium project contains any convertible land, the declaration shall also contain the following:
(a) A legal description by metes and bounds of each convertible land
within the condominium project.
(b) A statement of the maximum number of units that may be created
within each convertible land.
(c) A statement with respect to each convertible land of the maximum
percentage of the aggregate land and floor area of all units that may be
created, the use of which will not or may not be restricted exclusively to
residential purposes. These statements need not, however, be supplied if
none of the units on other portions of the land within the project are
restricted exclusively to residential use.
(d) A statement of the extent to which any structure erected on any
convertible land will be compatible with structures on other portions of
the land within the condominium project in terms of quality of construction, the principal materials to be used, and architectural style.
(e) A description of all other improvements that may be made on each
convertible land within the condominium project.
(f) A statement that any units created within each convertible land
will be substantially identical to the units on other portions of the land
within the project, or a statement describing in detail what other type of
units may be created.
(g) A description of the declarant's reserved right, if any, to create
limited common areas and facilities within any convertible land, in terms
of the types, sizes, and maximum number of the limited common areas
within each convertible land.
The record of survey map recorded with the declaration may provide or
supplement the information required under Subsections (3)(a), (d), (e), (f), and
(g>.
(4) If the condominium is an expandable condominium, the declaration
shall also contain the following:
(a) The explicit reservation of an option to expand the project.
(b) A statement of any limitations on this option, including, without
limitation, a statement as to whether the consent of any unit owners shall
be required, and if so, a statement as to the method by which this consent
shall be ascertained; or a statement that there are no such limitations.
(c) A time limit, not exceeding seven years from the recording of the
declaration, upon which the option to expand the condominium project
shall expire, together with a statement of the circumstances, if any,
which will terminate this option prior to expiration of the time limits so
specified.
(d) A legal description by metes and bounds of all land that may be
added to the condominium project, which is known as additional land.
(e) A statement as to whether, if any of the additional land is added to
the condominium project, all of it or any particular portion of it must be
added; and if not, a statement of any limitations as to what portions may
be added, or a statement that there are no such limitations.
(f) A statement as to whether portions of the additional land may be
added to the condominium project at different times, together with any
limitations fixing the boundaries of those portions by legal descriptions
setting forth the metes and bounds of these lands and regulating the
order in which they may be added to the condominium project.

(g) A statement of any limitations as to the locations of any improvements that may be made on any portions of the additional land added to
the condominium project, or a statement that no assurances are made in
that regard.
(h) A statement of the maximum number of units that may be created
on the additional land. If portions of the additional land may be added to
the condominium project and the boundaries of those portions are fixed in
accordance with Subsection (4)(f), the declaration shall also state the
maximum number of units that may be created on each portion added to
the condominium project. If portions of the additional land may be added
to the condominium project and the boundaries of those portions are not
fixed in accordance with Subsection (4)(f), then the declaration shall also
state the maximum number of units per acre that may be created on any
portion added to the condominium project.
(i) A statement, with respect to the additional land and to any portion
of it that may be added to the condominium project, of the maximum
percentage of the aggregate land and floor area of all units that may be
created on it the use of which will not or may not be restricted exclusively
to residential purposes. These statements need not, however, be supplied
if none of the units on the land originally within the project are restricted
exclusively to residential use.
(j) A statement of the extent to which any structures erected on any
portion of the additional land added to the condominium project will be
compatible with structures on the land originally within the project in
terms of quality of construction, the principal materials to be used, and
architectural style; or a statement that no assurances are made in those
regards.
(k) A description of all other improvements that will be made on any
portion of the additional land added to the condominium project, or a
statement of any limitations as to what other improvements may be made
on it; or a statement that no assurances are made in that regard.
(1) A statement that any units created on any portion of the additional
land added to the condominium project will be substantially identical to
the units on the land originally within the project, or a statement of any
limitations as to what types of units may be created on it; or a statement
that no assurances are made in that regard.
(m) A description of the declarant's reserved right, if any, to create
limited common areas and facilities within any portion of the additional
land added to the condominium project, in terms of the types, sizes, and
maximum number of limited common areas within each portion; or a
statement that no assurances are made in those regards.
The record of survey map recorded with the declaration may provide or
supplement the information required under Subsections (4)(d), (e), (f), (g), (j),
(k), (1), and (m).
(5) If the condominium project is a contractible condominium, the declaration shall also contain the following:
(a) The explicit reservation of an option to contract the condominium
project.
(b) A statement of any limitations on this option, including, without
limitation, a statement as to whether the consent of any unit owners shall

be required, and if so, a statement as to the method by which this consent
shall be ascertained; or a statement that there are no such limitations.
(c) A time limit, not exceeding seven years from the recording of the
declaration, upon which the option to contract the condominium project
shall expire, together with a statement of the circumstances, if any,
which will terminate this option prior to expiration of the time limit so
specified.
(d) A legal description by metes and bounds of all land that may be
withdrawn from the condominium project, which is known as withdrawable land.
(e) A statement as to whether portions of the withdrawable land may
be withdrawn from the condominium project at different times, together
with any limitations fixing the boundaries of those portions by legal descriptions setting forth the metes and bounds and regulating the order in
which they may be withdrawn from the condominium project.
(f) A legal description by metes and bounds of all of the land within the
condominium project to which the option to contract the project does not
extend.
The record of survey map recorded with the declaration may provide or
supplement the information required under Subsections (5)(d), (e), and (f).
(6) If the condominium project is a leasehold condominium, then with respect to any ground lease or other leases the expiration or termination of
which will or may terminate or contract the condominium project, the declaration shall also contain the following:
(a) Recording information enabling the location of each lease in the
official records of the county recorder.
(b) The date upon which each lease is due to expire.
(c) A statement as to whether any land or improvements will be owned
by the unit owners in fee simple, and if so, either: (i) a description of the
land or improvements, including without limitation, a legal description
by metes and bounds of the land; or (ii) a statement of any rights the unit
owners have to remove these improvements within a reasonable time
after the expiration or termination of the lease or leases involved, or a
statement that they shall have no such rights.
(d) A statement of the rights the unit owners have to extend or renew
any of the leases or to redeem or purchase any of the reversions, or a
statement that they have no such rights.
After the recording of the declaration, no lessor who executed the declaration, and no successor in interest to this lessor, have any right or power to
terminate any part of the leasehold interest of any unit owner who makes
timely payment of his share of the rent to the person or persons designated in
the declaration for the receipt of the rent and who otherwise complies with all
covenants which, if violated, would entitle the lessor to terminate the lease.
(7) If the condominium project contains time period units, the declaration
shall also contain the location of each condominium unit in the calendar year.
This information shall be set out ia a fourth column of the exhibit or schedule
referred to in Subsection 57-8-7(1), if the exhibit or schedule accompanies the
declaration. The declaration shall also put timeshare owners on notice that
tax notices will be sent to the management committee, not each timeshare
owner. The time period units created with respect to any given physical unit
shall be such that the aggregate of the durations involved constitute a full
calendar year.
(8) The declaration, bylaws, and record of survey map shall be duly executed and acknowledged by all of the owners and lessees, if any, of the land
which is made subject to this act; but "owners and lessees" in the preceding
clause does not include, in their capacity as such, any mortgagee, any trustee,
or beneficiary under a deed of trust, any other lien holder, any person having
an equitable interest under any contract for the sale or lease of a condominium unit, or any lessee whose leasehold interest does not extend to any portion of the common areas and facilities.

57-8-13. Record of survey map to be recorded.
(1) Simultaneously with the recording of the declaration there shall be
recorded a standard size, original linen (21" x 31") record of survey map with
6V4" x 112" recording information block, which map shall be made by a registered Utah land surveyor and shall set forth: (a) a description of the surface of
the land included within the project, including all angular and linear data
along the exterior boundaries of the property; (b) the linear measurement and
location, with reference to the exterior boundaries, of the building or buildings, if any, located or to be located on the property other than within the
boundaries of any convertible lands; (c) diagrammatic floor plans of the building or buildings, if any, built or to be built on the property, other than within
the boundaries of any convertible lands, in sufficient detail to identify each
convertible space and physical unit contained within a building, including its
identifying number or symbol, the official datum elevations of the finished or
unfinished interior surfaces of the floors and ceilings and the linear measurements of the finished or unfinished interior surfaces of the perimeter walls,
and the lateral extensions, of every such convertible space and unit; (d) a
description or delineation of the boundaries of any unit or convertible space
not contained or to be contained in a building or whose boundaries are not to
be coextensive with walls, ceilings, or floors within a Jbuilding, other than
units located within the boundaries of any convertible lands, including the
horizontal (upper and lower) boundaries, if any, as well as the vertical (lateral
or perimetric) boundaries; (e) a distinguishing number or other symbol for
every physical unit identified on the record of survey map; (f) to the extent
feasible, the location and dimensions of all easements appurtenant to the land
included within the project; (g) the label "convertible space" for each such
space, if any; (h) the location and dimensions of any convertible lands within
the condominium project, with each such convertible land labelled as such,
and if there be more than one such land, with each labelled with a different
letter or number; (i) the location and dimensions of any withdrawable lands,
with each such withdrawable land labelled as such, and if there be more than
one such land, with each labelled with a different letter or number; (3) if with
respect to any portion or portions, but less than all, of the land included
within the project the unit owners are to own only an estate for years, the
location and dimensions of any such portion, with each labelled as a leased
land, and if there by more than one such land, with each labelled with a
different letter or number; and (k) any encroachments by or on any portion of
the condominium project. Each such record of survey map shall be certified as
to its accuracy and compliance with the provisions of this Subsection (1) by
the land surveyor who prepared or who supervised the preparation of the
same and shall be executed and acknowledged as provided in Subsection
57-8-10(8).
(2) When converting all or any portion of any convertible land or when
adding additional land to an expandable condominium, the declarant shall
record a new or supplemental record of survey map which shall contain the
information necessary to comply to [with] the requirements of Subsection (1)
of this section. In any case where less than all of a convertible land is being
converted, the record of survey map shall show the location and dimensions of
the remaining portion or portions of the land in addition to otherwise meeting
such requirements.
(3) When converting all or any portion of any convertible space into one or
more units or limited common areas and facilities, the declarant shall record,
with regard to the structure or portion of it constituting that convertible
space, a supplemental record of survey map showing the location and dimensions of the vertical and horizontal boundaries of each unit formed out of this
space. The supplemental map shall be certified as to its accuracy and compliance with this Subsection (3) by the land surveyor who prepared or who
supervised the preparation of it.
(4) In interpreting the record of survey map or any deed or other instrument affecting a building or unit, the boundaries of the building or unit
constructed or reconstructed in substantial accordance with the record of survey map shall be conclusively presumed to be the actual boundaries rather
than the description expressed in the record of survey map, regardless of the
settling or lateral movement of the building and regardless of minor variance
between
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57-8-13.4. Conversion of convertible space — Amendment
to declaration — Limitations.
(3) Any convertible space not converted in accordance with this section, or
any portion of it not so converted, shall be treated for all purposes as a single
unit until and unless it is so converted; and this act shall be deemed applicable to any such space, or portion of it, as though the same were a unit.

57-8-13.6. Expansion of project.
A condominium project may be expanded under the provisions of the declaration and of this act. Any such expansion shall be deemed to have occurred at
the time of the recordation of the record of survey map under Subsection
57-8-13(2), together with an amendment to the declaration, duly executed and
acknowledged by the declarant, including, without limitation, all of the
owners and lessees of the additional land added to the condominium project.
The amendment shall contain a legal description by metes and bounds of the
land added to the condominium project and shall reallocate undivided interests in the common areas and facilities in accordance with Subsection
57-8-13.10(2).

57-8-19. Liens against units — Removal from lien — Effect
of part payment.
(1) Subsequent to recording the declaration as provided in this act, and
while the property remains subject to this act, no lien shall thereafter arise or
be effective against the property. During such period liens or encumbrances
shall arise or be created only against each unit and the percentage of undivided interest in the common areas and facilities appurtenant to such unit in
the same manner and under the same conditions in every respect as liens or
encumbrances may arise or be created upon or against any other separate
parcel of real property subject to individual ownership; provided that no labor
performed or materials furnished with the consent or at the request of a unit
owner or his agent or his contractor or subcontractor shall be the basis for the
filing of a lien pursuant to the lien law against the unit of any other unit
owner not expressly consenting to or requesting the same, except that such
express consent shall be deemed to be given by the owner of any unit in the
case of emergency repairs. Labor performed or materials furnished for the
common areas and facilities, if authorized by the unit owners, the manager or
management committee in accordance with this act, the declaration or bylaws
or the house rules, shall be deemed to be performed or furnished with the
express consent of each unit owner and shall be the basis for the filing of a lien
pursuant to the lien law against each of the units.
(2) In the event a lien against two or more units becomes effective, the unit
owners of the separate units may remove their units and the percentage of
undivided interest in the common areas and facilities appurtenant to such
units from the lien by payment of the fractional or proportional amount attributable to each of the units affected. Such individual payment shall be
computed by reference to the percentages appearing in the declaration. Subsequent to any payment, discharge or other satisfaction, the unit and the percentage of undivided interest in the common areas and facilities appurtenant
thereto shall be free and clear of the lien so paid, satisfied or discharged.
Partial payment, satisfaction or discharge shall not prevent the lienor from
proceeding to enforce his rights against any unit and the percentage of undivided interest in the common areas and facilities appurtenant thereto not so
paid, satisfied or discharged.

57-8-20, Lien for nonpayment of common expenses,
(1) Every unit owner shall pay his proportionate share of the common expenses. Payment shall be in the amounts and at the times determined by the
management committee in accordance with the terms of the declaration or the
bylaws.
(2) The amount of common expenses assessed against each unit is a debt of
the owner at the time the assessment is made and is collectible as such. Suit
to recover a money judgment for unpaid common expenses is maintainable
without foreclosing or waiving the lien securing it. The prevailing party in the
action is entitled to recover its costs of suit and reasonable attorneys' fees. If
any unit owner fails or refuses to make any payment of the common expenses
when due, that amount constitutes a lien on the interest of the owner in the
property, and upon the recording of notice of lien by the manager or management committee it is a lien upon the unit owner's interest in the property
prior to all other liens and encumbrances, recorded or unrecorded, except:
(a) tax and special assessment liens on the unit in favor of any assessing unit or special improvement district; and
(b) encumbrances on the interest of the unit owner recorded prior to
the date such notice is recorded which by law would be a lien prior to
subsequently recorded encumbrances.
(3) The manager or management committee shall, upon the written request
of any unit owner or any encumbrancer or prospective encumbrancer of a unit,
and upon payment of a reasonable fee not to exceed $10, issue to the requesting person or persons, a written statement setting forth the unpaid common
expenses with respect to the unit covered by the request. This written statement of indebtedness is conclusive upon the remaining unit owners and upon
the manager and management committee in favor of all persons who rely on
the written statement in good faith. Unless the manager or management
committee complies with the request for a statement of indebtedness within
ten days, all unpaid common expenses which became due prior to the date
such request was made are subordinate to the lien held by the person requesting the statement. Any encumbrancer holding a lien on a unit may pay any
unpaid common expenses payable with respect to the unit and upon payment
the encumbrancer has a lien on the unit for the amounts paid of the same
rank as the lien of his encumbrance.
(4) The lien for nonpayment of common expenses may be enforced by sale or
foreclosure of the unit owner's interest by the manager or management committee. The sale or foreclosure shall be conducted in the same manner as
foreclosures in deeds of trust or mortgages or in any other manner permitted
by law. In any foreclosure or sale, the unit owner shall pay the costs and
expenses of such proceedings and reasonable attorneys' fees. If so provided in
the declaration or bylaws, in the case of foreclosure, the owner shall pay a
reasonable rental for the unit, and the plaintiff in the foreclosure action may
require the appointment of a receiver to collect the rental without regard to
the value of the mortgage security.
(5) Unless otherwise provided in the declaration, the manager or management committee may bid in the unit at foreclosure or other sale and hold,
lease, mortgage, or convey the unit.

57-8-22, Removal of property from statutory provisions.
(1) All of the unit owners may remove a property from the provisions of this
act by an instrument duly recorded to that effect, provided that the holders of
all liens affecting any of the units consent or agree by instruments duly
recorded, that their liens be transferred to the percentage of the undivided
interest of the unit owner in the property.
(2) Upon removal of the property from the provisions of this act, the property shall be deemed to be owned in common by the unit owners. The undivided interest in the property owned in common which shall appertain to each
unit owner shall be the percentage of undivided interest previously owned by
such owner in the common areas and facilities.

57-8-24. Common profits, common expenses, and voting
rights.
The common profits of the property shall be distributed among, the common
expenses shall be charged to, and the voting rights shall be available to, the
unit owners according to their respective percentage or fractional undivided
interests in the common areas and facilities.

57-8-26. Waiver of use of common areas and facilities —
Abandonment of unit.
No unit owner may exempt himself from liability for his contribution towards the common expenses by waiver of the use or enjoyment of any of the
common areas and facilities or by abandonment of his unit.

57-8-27. Separate taxation.
(1) Each unit and its percentage of undivided interest in the common areas
and facilities shall be deemed to be a parcel and shall be subject to separate
assessment and taxation by each assessing unit and special district for all
types of taxes authorized by law, including but not limited to, ad valorem
levies and special assessments. Neither the building or buildings, the property, nor any of the common areas and facilities may be considered a parcel.
In the event any of the interests in real property made subject to this
chapter by the declaration are leasehold interests, if the lease creating these
interests is of record in the office of the county recorder, if the balance of the
term remaining under the lease is at least 40 years at the time the leasehold
interest is made subject to this chapter, if units are situated or are to be
situated on or within the real property covered by the lease, and if the lease
provides that the lessee shall pay all taxes and assessments imposed by governmental authority, then until ten years prior to the date that the leasehold
is to expire or until the lease is terminated, whichever first occurs, all taxes
and assessments on the real property covered by the lease shall be levied
against the owner of the lessee's interest. If the owner of the reversion under
the lease has executed the declaration and record of survey map, until ten
years prior to the date that the leasehold is to expire, or until the lease is
terminated, whichever first occurs, all taxes and assessments on the real
property covered by the lease shall be separately levied against the unit
owners having an interest in the lease, with each unit owner for taxation
purposes being considered the owner of a parcel consisting of his undivided
condominium interest in the fee of the real property affected by the lease.

57-8-34. Persons subject to provisions and agreements.
(1) All unit owners, tenants of such owners, employees of owners and tenants, or any other person who may in any manner use the property or any part
thereof submitted to the provisions of this act shall be subject to this act and
to the declaration and bylaws adopted pursuant to the provisions of this act.
(2) All agreements, decisions and determinations lawfully made by the
manager, management committee or by the association of unit owners in
accordance with this act, the declaration or bylaws, shall be deemed to be
binding on all unit owners.

57-8-35. Effect of other laws — Compliance with ordinances and codes — Approval of projects by municipality or county.
(1) The provisions of this act shall be in addition and supplemental to all
other provisions of law, statutory or judicially declared, provided that wherever the application of the provisions of this act conflict with the application of
such other provisions, this act shall prevail: provided further, for purposes of
Sections 10-9-25,10-9-26,17-21-8,17-27-21, and 57-5-3 and provisions of similar import and any law or ordinance adopted pursuant thereto, a condominium project shall be considered to be a subdivision, and a record of survey map
or supplement thereto prepared pursuant to this act shall be considered to be
a subdivision map or plat, only with respect to:
(a) Such real property or improvements, if any, as are intended to be
dedicated to the use of the public in connection with the creation of the
condominium project or portion thereof concerned; and
(b) Those units, if any, included in the condominium project or portion
thereof concerned which are not contained in existing or proposed buildings.
(2) Nothing in this act shall be interpreted to state or imply that a condominium project, unit, association or unit owners, or management committee is
exempt by this act from compliance with the zoning ordinance, building and
sanitary codes, and similar development regulations which have been adopted
by a municipality or county. No condominium project or any use within said
project or any unit or parcel or parcel of land indicated as a separate unit or
any structure within said project shall be permitted which is not in compliance with said ordinances and codes.
(3) From and after the time a municipality or county shall have established
a planning commission, no condominium project or any record of survey map,
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COUNTRY OAKS CONDOMINIUMS

This Declaration of Covenants, Conditions and
Restrictions, hereinafter called "Declaration", and the
By-Laws which are attached hereto and made a part hereof
are made and executed in Davis County, Utah, this
day of October

1st

» 1975, by Country Oaks Partnership, a Utah

partnership, hereinafter called "Declarant", for itself,
its*, successors, grantees and assigns, pursuant to the provisiosn of the Utah Condominium Ownership Act, Utah Code Annotated, §57-8-1, et seq., (1953 as amended), hereinafter referred to as "Condominium Ownership Act".
W I T N E S S E T H :
WHEREAS, Declarant is the owner of certain land
located in Davis County, Utah, hereinafter referred to as
the "Land" and more particularly described in Appendix A of
this Declaration, which is attached hereto and made a part
hereof; and
WHEREAS, the aforesaid property consists of the
land above described, together with certain residential
buildings and certain other improvements heretofore or
hereafter to be constructed upon said premises; and
WHEREAS, Declarant has constructed or will construct residential buildings and other improvements upon
the aforesaid premises in accordance with the plans and
drawings set forth in the Record of Survey Map filed concurrently herewith, consisting of

5

sheets, prepared

and certified by George Z. Aposhian, a duly registered Utah
Land Surveyor? and
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WHEREAS, Declarant desires by filing this Declaration and the aforesaid Record of Survey Map, to submit the
abovedescribed real property and the said buildings and
other improvements being constructed or to be constructed
thereon to the provisions of the Utah Condominium Ownership
Act as a condominium project known as Country, Oaks Condominiums; and
WHEREAS, Declarant desires and intends to sell the
fee title to the individual units contained in said condominium project, together with an undivided ownership interest in the common areas and facilities appurtenant thereto/
to various purchasers, subject to the covenants, conditions
and restrictions herein reserved to be kept and observed;
and
WHEREAS, Declarant desires and intends by filing
this Declaration and the Record of Survey Map to submit the
property to the provisions of the aforesaid act as a condominium property and to impose upon said property mutually
beneficial restrictions under a general plan of improvement
for the benefit of said property and the owners thereof; and
WHEREAS, the Declarant intends to develop the
above condoninium project in phases, with the first phase
consisting of

8 units and the subsequent phases to be built

on land contiguous with and adjacent to the land included in
the first phase, consisting of no more than 192- additional
units, for a total of no more than 200 units, and it is
Declarant's intent to subject the additional property and
units as so developed into the Country Oaks Condominium
Project by the filing of an amendment to the Declaration, or
filing such supplemental declarations as are necessary to
accomplish that purpose;

NOW, THEREFORE, for such purposes, Declarant hereby
makes the following Declaration and declares that all of the
property is held and shall be held, conveyed, hypothecated,
encumbered, leased, rented, used, occupied and improved subject to the following covenants, conditions, restrictions,
uses, limitations and obligations, all of which are declared
and agreed to be in furtherance of a plan for the improvement
of said property and the division thereof into condominiums,
and sfyalljbe deemed to run with the land and shall be binding
upon Declarant, its successors and assigns, and any person
acquiring or" owning an interest in the real property and
improvements, their grantees, successors, heirs, executors,
administrators, devisees and assigns:
1.

NAME OF THE CONDOMINIUM PROPERTY.
The name by which the condominium property shall

be known is "Country Oaks Condominiums".
2.

DEFINITIONS.
The terms used herein shall have the meaning stated

in the Utah Condominium Ownership Act and as follows, unless
the context clearly indicates a different meaning therefor:
A.

"•Declarant" shall mean Country Oaks Partner-

ship, a Utah partnership, which has made and executed this
Declaration.
B.

The terra "The Act" shall mean and refer to

the Utah Condominium Ownership Act, Utah Code Annotated,
S57-8-1, et seq. (1953 as amended).
C.

The term "Condominium" shall mean and refer

to the ownership of a single unit in this condominium project, together with an undivided interest in coamon areas
and facilities of the property.
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D.

The term "Declaration" shall mean this instru-

ment by which the Country Oaks Condominiums are established.
E.

The term "property" shall mean and include

the land, the buildings, all improvements and structures
thereon, all easements, rights and appurtenances belonging
thereto, and all articles of personal property intended for
use in connection therewith.
F.

The term "condominium project^ shall mean and

refer to the entire real estate condominium project referred
to in this Declaration.
G.

The term "map" shall mean and refer to the

record of survey map of Country Oaks Condominiums, recorded
herewith by Declarant in accordance with Utah Code Annotated,
§57-8-13 (1953 as amended).
H.

The term "unit" shall mean that part of the

property owned in fee simple for independent use*and shall
include the elements of the condominium property which are
not owned in common with the owners of other units as shown
on the map.
I.

The term "unit owner" shall mean the person

or persons owning a unit in fee simple and an undivided
interest in the fee simple estate of the common areas and
facilities in the percentage specified and established in
the Declaration.
J.

The term "unit owners" shall mean and refer

to unit owners of the Country Oaks Condominums, and of the
future phases which Declarant may develop, and include the
original purchasers and others who may subsequently become
unit owners.
K.

The term "association of unit owners" shall

mean ar.d refer to all of the unit owners acting as a group
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APPENDIX B
COUNTRY OAKS CONDOMINOMS

Unit No._

Building:

Size in
jBq. Ft,

1A
IB
1C
ID

X
X
X
X

1650
X740
1680
1475

2A
2B
2C
2D

2
2
2
2

1650
1500
1500
1650

Undivided Interest
in Common Areas
12.85%
Xi.55%
13.08%
XI.48%

(.1285)
(.1355)
(.1308)
(.1148)

12.85%
11.67%
11.67%
12.85%

(.1285)
(.1167)
(.1167)
(.1285)

EXHIBIT "M

RECORDED AT REQUEST OFf AID MAIL TAX HOT I CI TOt LOM L. JOKES, 2120 Applewood Ave.,
»«121
f SALT LAKE CITY, UTAH
T-D-16102
" W A R R A N T Y

D E E D * *

ROBERT L. RICE an undivided 36.431 interest, KELQON A WILLIAMS an undivided
29.241 interest, CARLOS J. LARSEH an undivided 24.761 Interest, JOHN L.
CLAYTON an undivided 9.571 interest as Tenants in Common as to Units 6 thru 12.
Crantor(s)
of SALT LAKE CITY, County of SALT LAKE, State of UTAH, hereby CONVEY and
WARRANT to
LON L. JONES
Orantee(s)
of SALT LAKE CITY, County of SALT LAKE, State of UTAH for the sum of
TEN DOLLARS AND OTHER OOOD AND VALUABLE CONSIDERATION* • * *
the following described tract(s) of land in DAVIS County, State of Utah:
Units 8, 9, 10, 11, 12, COUNTRY OAKS CONDOMINIUMS, PHASE 7-2, a Condominium
^cv. project, as the same is identified in Record of Survey Map, recorded in Davis
^ v
County, Utah, on October 2, 1978 as Entry No. 509955 in Book 731, Page 378,
r r . . and in Declaration of Covenants, Conditions and Restrictions recorded October
^ V 10, 1978 in Book 731, Page 381.
Together with appurtenant ownership Interest in said projects, coamons areas
and facilities pursuant to said declarations and restrictions.
Subject to easements, restrictions and rights of way appearing of record or
enforceable in lav and equity.
NOVEM

5

WITNESS, £he^hand(8) of said grantor(s), this 24th day of NOVEMBER, A.D. 1987
NELDON A. WILLIAMS

ROBERT L. M

:TIMG
' »\
WNL.'< r.ti I U L U
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flOOK
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RECOftOED AT REQUEST OF
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PAGE
PAGty:
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6TATE OK UTAH
)
COUNTY OF SALT LAKE ) SB:

1 3 3 / D E C - 2 AM 9 5 1
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On the 24th day of NOVEMBER, A.D. 1987 personally appeared before ft*
ROBERT L. RICE an undivided 36.431 interest, NELiON A WILLIAMS an undivided
29.24% interest, CARLOS J. LARSEN an undivided 24.761 interest, JOHN L.
CLAYTON an undivided 9.571 interest as Tenants in Common as to Units 9 thru 12.
the signer(s) of the within instrument who duly acknowledged to me that
he/she/they executed the same.
My Commission Expire.: H&OZCJ$&&
Residing in.- SALT LAKE CITY, UTAH
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WARRANTY DEED
TIMOTHY E. CARN
of S a l t Lake C i t y
CONVEY and WARRANT

County of

S a l t Lake

grantor
8UU of Utah, hereby

LON L. JONES

of Salt Lake City, County of Salt Lake, State of Utah
TEN AND NO/100
and o t h e r good and v a l u a b l e consideration
tht following described tract of land in
Davis
State of Utah:

grantee
for tht sum of
-—DOLLARS,
County,

Unit 9, 10, 11, 12, 13 and 14, contained within the COUNTRY OAKS
CONDOMINIUMS, PHASE 7-3, a Utah condominium project as Identified In the
Record of Survey Map recorded October 2, 1978 as Entry No. 509956, In
Book 731, at Page 379 if Plats, and as further defined and described In
the Declaration of Condominium of the COUNTRY OAKS CONDOMINIUMS, recorded
October 2, 1978 as Entry No. 509958, In Book 731, at Page 381 In the
Office of the Recorder of Davis County, Utah, together with the
appurtenant undivided Interest In and to the common areas and f a c i l i t i e s
more particularly described In said Declaration and any amendments and/or
supplements thereto.

SUBJECT TO c u r r e n t g e n e r a l t a x e s , e a s e m e n t s , r e s t r i c t i o n s
r i g h t * of way of r e c o r d .
WITNESS, the hand of said grantor
thla **)**"
February
A. D. 19 89
Signed in tht Presence of

and
day of

~7)r*k
£ 0~^
TIMOTHY E. CARN

STATE OF UTAH,
County of S a l t Lake
OB the
^ ^
day of
February
personally appeared before mo
TIMOTHY E. CARN
the signer of the within instrument, who duly acknowledged to MO that

, A. D. 11 89
he

executed the

)h'fJuiiu
1222—JUdltal ii

Salt Laka Cltv. Utah

LTC #2555
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£*<- U49

—U5,7 3MAa-9,£
363

Recorded at Request o*-
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D TITLE

mm.9

w>07

.

O R a DEAN PAGE

rKCHeraraascdanr

A A I ^ . 4 1 7 4 HOLLOWAT DRIVE

Mail a s node* tn_
ATC-D-87-13179-DH

*™""SALT

mrizTcrwti'mrr
•} VAJ/HJ

WARRANTY DEED

££•»

<j

Gayle Winterrose
erf Salt Lake City

County of

grantor
Sttte of Utah, hereby

Salt Lake

CONVEY and WARRANT to LaWana R. Packer, Trustee U.D.T. dated June 26,
1985 of which Sylvia K. Rigby is Trustor and LaWana R. Packer is Trustee.
grantee

erf Salt Lake City

County of

Salt Lake

, Sum of Utah

for the mm of Ten Dollars and other good and valuable consideration DOLLARS
the following described tracts of land in

County,

Davis

State of Utah, to-wit:

SEE EXHIBIT "A1* ATTACHED

WITNESS the hand of art! grantor ,this

6th

day of

February

A. U 1987

Signed in the pretence of

STATE OF UTAH
COUNTY OF

t-

DAVIS

On the 6 t h day of

appeared be/on me

February

A. D. 1987

Gayle Winterrose

theatfacr of the within instrument who duly acknowledged
to me that h e executed the aunt.

..AJaiJLhi^jQL/.
. 10-23-88

_

Notary Public
Jtetkiing at 5*1* Mu\ City, UT

T * i # O I I O MHKTCO CS^CCtALLV *OH *MOTO M C O B O . M l

i>«f at A « I N . »*(« T Y ^ »

personally
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EXHIBIT "AM
Units 15 and 16 Country Oaks Condominiums Phase 7-2, a condominium
project as the same is identified in Record of Survey Map, Declaration
of Covenants, Conditions and Restrictions recorded in Davis County,

Utah.

rS* 093-

oozs^oozt

Also:
Units 1 through 6, inclusive, Country Oaks Con* ainiums, Phase 7-3,
a condominium project as the same is identified in Record of Survey
Map recorded in Davis County, Utah, on October 2, 1978, as Entry
No. 509956 in Book 731, Page 379, and in Declaration of Covenants,
Conditions and Restrictions recorded October 2, 1978, in Book 731,
Page 381. Together with appurtenant ownership interest in said
projects, common areas and facilities pursuant to said declaration
and restrictions.
Also:

tt?tfli\nlnii 4i \\\P North (garter Corner o! ItQtlon U , Townihlp 4 North,
Range L West, halt Lake Base and Meridian and running thtnca North
QOIS'LO" East, 6.88 feet tc tne Southerly right of way U n a of
Antelope Drive; thence Easterly along tha arc of a 542.00 foot radius
curve to the left 126.28 feet thru a central angle of 13°20,56,,l
(long chord bears North 61 19'15" East, 125.99 feet) to the most Westerly corner of Lot 1, Dimond Oaks # 2; thence South 72°29 , 55 H East
220.69 feet; thence North 89°49,30,f East 73.40 feet; thence South
35° West, 93.27 feet to the point of tangency with a 442.56 foot
radius curve to the right; thence Southwesterly along the arc of said
curve 182.319 feet (Central an^le - 23°36,14") thence South 51°30'
East 100.71 feet to a point on the West boundry of Country Oaks
Condominiums Phase 7-2; thence South 36° West 16.00 feet and South,
279.66 feet along the Westerly line of said Phase 7-2 to the North
boundary line of Phase 7-3; thence North 88°02f57" West, 301.66
feet; thence North 0°10' East, 217.48 feet; thence North 35°04l East
37.60 feet to the k> Section Line; thence North 0°10' East 295.90
feet to the point of beginning.
^ -

Return To:

Et 8 5 4 0 3 7
Grantee:

BK 1 2 8 3 P6

841

CAROL DEAH PAGEt DAVIS CHTY RECORDER
198? APR ? 1 2 i 0 1 Pit FEE 12.00 OEP ICC
REC'D FOR LAH0I1ARK TITLE CO

^TrnH^i £ Q,(\^

•&•*_

»<&
*

WARRANTY DEED
o? 5771.
j//.,

CONV

as tenants i n c*'»'?>i"n
as tenants an canaxi

RANT to

^
... .

^^ ^

f

,

^

t

u f c c

^8UU

. . . . « •rmn**"
of u u h >

hfrfby

TIMOTHY E. CARN

of
S a l t Lake C i t y , County of S a l t L a k e , S t a t e of Utah
TEN AND N O / 1 0 0 - - 1
and o t h e r good and v a l u a b l e c o n s i d e r a t i o n
the following described tract of land in
Davis
State of Utah:

grantee
fortheeumof
---DOLLARS.
DOLLARS,
Count/,

Unit 7 thru 14, Inclusive, contained within the COUNTRY OAKS
CONDOMINIUMS, PHASE 7-3, a Utah condominium project as Identified In the
Record of Survey Map recorded October 2, 1978 as Entry No, 509956, In
Book 731, a t Page 379 of P l a t s , and as further defined and described In
the Declaration of Condominium of the COUNTRY OAKS CCfDOMINJUMS, recorded
October 2, 1978 as Entry No. 509958, In Book 731, a t r'age 381 In the
Office of the Recorder of Salt Lake County, Utah, together with the
appurtenant undivided Interest In and to the common areas and f a c i l i t i e s
more particularly described In said Declaration and any amendments and/or
supplements thereto.
o9cyxc4l
rtout 0*09^
cote 0*"«*><n.)

SUBJECT TO c u r r e n t g e n e r a l t a x e s , e a s e m e n t s , r e s t r i c t i o n s
r i g h t s of way of r e c o r d .
WITNESS, the hand of said grantor , this
">*•*•
February
t A. D. 19 89

and
da? of

Signed in the Presence of

STATE OF UTAH,
County of S a l t Lake
On the

"/tk.

1-

^jot
February
,A.D, 1189
iROBERT - . RICE, an undivided 35.437., NELD0N A. WILLIAMS, an
A T TABCFM m undivided 24.767., and JOHN L. CLAYTON, an
acknowledged to me that t hey cnooUd the

,. U

S a l t T ^ H t v . l*»h

UC#2555

GRANTEE'S ADDRESS
601 East Mutton Hollow itoad
K a y s v i l l e , Utah 84037
1% 8 3 2 0 8 6
BK 1 2 * 7 PG 1 0 3 5
CAROL DEAN PAGE* DAVIS CHTY RECORDER
1988 JUL 29 11:01 Aft TEE 4.50
OEP CDf
REC'D FOR ASSOCIATED TITLE C0T1PAHY

LD-88-17597

WARRANTY DEED
G.T.T. INVESTMENTS, A UTAH GFNERAL PAKINERSHIP
of

Lay ton

Count? of

ajancor
Smta of Utah* hereby

Davis

CONVEY and WARRANT
FRANK FERRANTE

frame*
of

S a l t Lake City

Count*

s a i t J^J^

Sona of Utah
DOLLARS

for the turn otTQi DOLLARS AND OTHER VALUABLE CONSIDERATIONS
the following deacribad tract oi land in

County*

Davis

rt-093

Stare of Utah, to*wu;

' V03S-

toc/0

All of Units 1 - 6 , inclusive, COUNTRY OAKS CONDOMINIUMS, PHASE 7-3, a
condominium project as the same is identified in Record of Survey Map recorded
in Davis County, Utah, on October 2, 1978, as Entry No. 509956 in Book 731, page
379, and in Declaration of Covenants, Conditions and Restrictions recorded
October 2, 1978 in Book 731 at Page 381. Together with appurtenant ownership interest
in said projects, common areas and facilities pursuant to said declaration and
restrictions.
Subject to a Deed of Trust dated Ju±y 28, 1988, executed by G.T.T. INVESTMENTS,
A UTAH GENERAL PARTNERSHIP, in favor of LAWANA R. PACKER, TRUSTEE, U.D.T. (aka V.D.T.)
dated June 25/26, 1985 of which SYLVIA K. RIGBY is Trustor and LAWANA R. PACKER is
Trustee, recorded July 29, 1988, as Entry No. B°x2c3<2 i" B 0 0 *' ]^7
at P a g e S ^ ^
of official records which the above named Grantee agrees to assume and pay.
TAX I.D. NO. 09-093-0035 thru 0040

WITNESS the hand of aaid pantor , thu

28th

day of

Signed in the preaence of

July

A. D. 19 88

G • X i.X.i. J3W££mNT$., .^ZEAU..GENEBAL.JB&KMEBSHIP
By: James C. Kais

STATE OF UTAH
COUNTY OF

ss

DAVIS

On At 28th day of

July

A D. 29 38

r*raoaaliy

appaarad bafora tm
JAMES C. KAISERMAN, GENERAL PARTNER OF
INVESTMENTS, A UTAH (2NERAL PARTNERSHIP
oi the within inftrumaftt who duly aefcaowiadfad
ha axacutad tht aaaaa., for and i n behalfTof s a i d partner-

Z^V(\\

Notary Public
RaaidinQ at

ASSOCIATED

MPANY

Syracuse

M

yc<>mm'»i'on^p|r*«:-

7-14-90

Order No..
SALT LAKE 363-OaOO

•OHHV f ML tm-2400

0*fcM 22^-*l»

pAmcm

T

*- » A I. Awn.
RtturnTo: > ,

mjwsuwrfim.*-

A

» 834038

^

WARRANTY DEED
TIMOTHY E. CARN
of
S a l t Lake City
CONVEY and WARRANT to

, County of

S a l t Lake

»K 1283 K+&**

grantor
State of Utah, hereby

A. C. AVERY

of Salt Lake City, County of Salt Lake, State of Utah
TEN AND NO/100
and other good and valuable consideration
the following deieribed tract of land in
Davis
State of UUh:

grantee
for the mm of
DOLLARS,
County,

Unit 7 , contatned within the COUNTRY OAKS CONDOMINIUMS, PHASE 7-3, a Utah
condominium project as Identified In the Record of Survey Map recorded
October 2 , 1978 as Entry No. 509956, In Book 731, at Page 379 of Plats,
and as further defined and described In the Declaration of Condominium of
the COUNTRY OAKS CONDOMINIUMS, recorded October 2 , 1978 as Entry No.
509958, In Book 731, a t Page 381 In the Office of the Recorder of Davis
County, Utah, together with the appurtenant undivided Interest In and t o
the common areas and f a c i l i t i e s more particularly described In said
Declaration and any amendments and/or supplements thereto.

P9-099 a* I

SjUBJECT TO current general taxes, easements, r e s t r i c t i o n s and
r i g h t s of way of record.
W1TNE88, the hand of taid grantor , thie ) ^ - w
day of
February
, A. D. 19 89
Signed in the Pretence of

STATE OF UTAH,
County of Salt Lake

|

1

.A.^A * ^ * ~ "
TIMOTHY l E. CARN

1-

On the
I**"
day of
February
personally appeared before me
T1M0'
the signer of the iHlMB1|etll|jlj>>jyho duly acknowledged to me that

VtMh.
22—RMidtaf ia

PaUk.
Salt Laka Cltv.^H^h

LTC #2555

EXHIBIT "N

-

15

-

basements and attics are not included-

723
The size of addi-

tional units shall be similarly determined in calculating
the interest of all units in the project's common areas and
facilities.
F.

Use of Limited Common Areas and Facilities,

A unit owner's use and occupancy of the limited common areas
and facilities reserved j'\r his unit shall be .subject to and
in accordance with this Declaration and the By-Laws. Each
unit owner shall maintain the patio and/or balcony, garage
and driveway, the use of which is reserved for his unit.
The association of unit owners shall maintain the remainder
of the linited common areas and facilities.
6.

AGENT FOR SERVICE OF PROCESS.
The name and address of the person in Davis County,

State of Utah, appointed as the first agent to receive service
of process in matters pertaining to the property as provided
under the Utah Condominium Ownership Act is:
Lee E. Burbidge
1920 North 2550 East
Layton, Utah
The agent may be changed from time to time by
filing appropriate instruments.
7.

PERCENTAGE OF OWNERSHIP AND VOTING RIGHTS.

The percentage of ownership in the common areas
and facilities of the condominium shall be for all purposes,
including voting.

The common expenses shall be allocated

"among the unit owners in accordance therewith* The percentage of ownership in the common areas and facilities shall
be as set forth in Appendix B, provided, however, that Declarant shall have the right and authority to alter such
percentage if and when the supplemental Declarations and
the record of survey maps for the subsequent phases are recorded, it being the intent that the aggregate percentage
of ownership in the common areas and facilities of all phases

EXHIBIT "0

Cltcft*436So.2d J (FbuApp.2DUt. 1986)

Rachel STIVLER, a minor child, By
and Through Robert STIVLER, her
parent. Appellant,

HYDE PARK CONDOMINIUM ASSOCIATION, an unincorporated
association. Appellant,

v.
BROWARD COUNTY SCHOOL
BOARD, Appellee,
No, 84-2184.

v.

ESTERO ISLAND REAL ESTATE,

District Court of Appeal of Florida,
Fourth District

No. 85-341.

INC., a corporation and Philip
Werner, Jr., Appellees.

District Court of Appeal of Florida,
. Second District

Dec 31, 1985.
Rehearing and Rehearing En Banc
Denied May 1, 198C.

Feb. 5, 1986.

Appeal from the Circuit Court for Broward County; Robert C. Scott, Judge.
Joseph R. Dawson, Law Offices of Baum
and Dawson, Fort Lauderdale, for ACLU,
Broward County Chapter.
Edward J. Marko of Marko, Stephany &
Lyons, Fort Lauderdale, for appellee.
PER CURIAM.
This appeal arises from the denial of
appellant's request for declaratory relief.
Appellant was suspended from school for
ten days for allegedly violating a school
regulation. She requested that the trial
court declare her wrongfully suspended
and order that she be given an excused
absence for the days she missed pursuant
to the suspension.
We reverse the final judgment denying
appellant's request for relief. Under the
particular circumstances of this case, the
teacher's actions suspended any possible
application of the school regulation at issue. Accordingly, appellant was wrongfully suspended and is entitled to the relief
she requested as it pertains to changing
the absences on her scholastic records from
unexcused to excused. It is unnecessary to
reach any other issues raised by appellant
Reversed and remanded.
BARKETT and WESSEL, JOHN D., Associate Judges, concur.
HURLEY, J.f dissents without opinion.

As Modified on Denial of
Rehearing April 2, 1986.

Condominium association brought action against owner of unimproved lots
seeking to recover unpaid assessments for
maintenance of common areas. The Circuit
Court, Lee County, William J. Nelson, J.,
entered judgment for lot owner, and association appealed. The District Court of Appeal, Ryder, CJ., held that a "unit" of the
condominium subject to assessment included unimproved lots.
Reversed.

Condominium <s=>12
"Unit" of condominium property subject to assessment for expenses of maintaining common areas included unimproved
lot; under statute, the only type of private
ownership available within ^condominium
is a "Vnii"~F.STi960^711.03."
Sec publication Words and Phrases
for other judicial constructions and
definitions.

Mark Schorr and Michael J. Brudny of
Becker, PoJiakoff & Streitfeld, PJL, Sarasota, for appellant
Karl M. Scheuerman, Dept of Business
Regulation, Tallahassee, amicus curiae for
appellant

2

Fla.
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J. Jeffrey Rice of Goldberg, Rubinstein
&. Buckley, P.A., Fort Myers, for appellee
Estero Island Real Estate, Inc.
Steven Carta of Simpson, Henderson,
Savage &. Carta, Fort Myers, for appellee
Philip Werner, Jr.

were to be paid by "completed apartmentsJI,
"""
After a hearing, the court entered a final
summary judgment and an amended final
summary judgment in favor of appellees.
The court found that under chapter 711,
Florida Statutes (1969), lots 1-7 of Unit D
of Hyde Park I were unimproved, and that
RYDER, Chief Judge.
the
property was not "apartments" or
Hyde Park Condominium Association appeals a final summary judgment and an "units" subject to or liable for assessments
under chapter 711 (1969).
amended final summary judgment in favor
Under paragraph 7A of the Hyde Park
of Estero Island Real Estate and Philip
Condominium declaration, all "units" are
Werner. We reverse.
liable for a proportionate"share of the comHyde Park Condominium Association is
mon expenses__in^ the same proportion as
responsible for the operation of Hyde Park
suciT^units^ share in the common eleI Condominium. Appellee Werner acquired
menlEs. Appellees own a 'Asth share in the
title to lots 1-7 of Unit D of the condomincommon elements. However, they argue
ium in February of 1976. Werner subse- that their unimproved lots do not constitute
quently deeded the property to appellee, units because under section 711.03(7), FlorEstero Island Real Estate in November of ida Statutes (1969), condominium property
19SL The propertyjwas, at that time, .and is defined as "units of improvements."
sail is unimproved.^
We disagree.
In 1983, the appellantjiled^claimj>f Hen
Under the 1969 Act, condominium propon_Units Dl-7 for^past duejassessments erty includes land, all improvements, all
from 1970 to *19S3. Appellee EstenTfiled a improvements on the land, and all easenonce of contest of lien one month later. ments and rights with the condominium.
In September of 19S3, appellant filed a § 711.03(9). Aj;unit;;js that part of .the
partial release of claim of lien for the as- condominium property ^which is to be subsessments dating from 1970 to February of ject to pnvcTtfoivi^rship^
§ 711.03(13)
1976.
Temphasi's ~a"3de3)"." "Common elements"
In September of 1983, appellant filed a -£?jk^"!!£4 ?£j'P0r^9P.§ .of^the condomincomplaint against jthe appellees. Count I ium_ property not included in the units."
sought to foreclose their^claim of lien J 711.1)3(4) (emphasis~added). Therefore,
against appellee Estero's seven units. under the 1969 Act, the only type of private
Counts II and III sought money damages ownership available withiiTa condominium
from appellees Estero and Werner for the is aJ^imL" For this court to hold otherfailure to pay assessments for common ex- wise would, in effect, create property ownpenses which were due on the units. Ap- ership rights which were not contemplated
pellees denied that they were responsible by either the legislature or the Hyde Park
for paying assessments against the units, Condominium declaration.
and alleged that the unimproved # property
Because appellees' unimproved lots were
owned by~appellee ^ Estero consisted of "units" within the meaning of section 711.."lots""rather tha"n "units."
03, Florida Statutes (1969), appellant is enAppellees filed a joint motion for summa- titled to those past due assessments on
ry judgment in which they alleged that JJie appellees' property which are not barred by
issue of law was whether the declaration of the statute of limitations or other applicacor.dominium"provided for assessments jo_ ble affirmative defenses.
come"du"eligainst unimproved lots for proReversed.
posed apartments, orL whether the declara.

%_

••_~ # j„ t>i!1 ,4 f>h*jf assessments

GRIMES and FRANK, JJ.f concur.

EXHIBIT "Y

Richard A. Rappaport [2690]
COHNE, RAPPAPORT & SEGAL
525 East First South, 5th Floor
P. 0. Box 11008
Salt Lake City, Utah 84147-0008
Telephone: [801] 532-2666
Attorney for Defendants
Jones, Carn, Avery & Packer

FEB

8 10 52 IB '91

CLERri.Z. T V . COURT

BY

2L-

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
IN AND FOR DAVIS COUNTY, STATE OF UTAH

COUNTRY OAKS CONDOMINIUM
MANAGEMENT COMMITTEE,
Plaintiff,

O R D E R

vs.
LON L. JONES; TIMOTHY E. CARN;
FRANK FERRANTE; A. C. AVERY;
LAWANA R. PACKER, Trustee;
JAMES C. KAISERMAN; CTT
INVESTMENTS, a Utah General
Partnership,

Civil No. 46323
Judge Douglas L. Cornaby

Defendants.

Upon Stipulation of counsel and good cause shown thereon,
IT IS HEREBY ORDERED:
1.

The defendants' Motion for Summary Judgment should

be granted for the reasons set forth in the court' s Memorandum
Decision dated

June

15,

1990, in which the

court

denied

the

plaintiff s Motion for Summary Judgment; provided, however, the
provisions of that Decision referring to defendants' acknowledgment
that they may have to pay some sum has to do with a potential claim
for unjust enrichment which is not before the court but which

FILME

pursuant to the Stipulation of the parties is reserved to each of
the parties to bring in a separate action after final ruling on
appeal of this court' s decision on defendants' Motion for Summary
Judgment.

The issue of attorney' s fees is reserved by all parties

until there has been a final ruling on appeal on the issues raised
by defendants' Motion for Summary Judgment.
/^ ^A r<-< * ry

DATED this

^

day of January, 1991.

BY THE COURT:

Honorfck&l-^/Douglas
D i s t r i c t Judge
APPROVED AS TO FORM:

R i c h a r d W.
LYON, HELG1
& JONES, P.
Attorney for

WATERFALL
Plaintiff

^Richarcl A. ' Hfapp^port
COHNE, RAPPAPOlfo & SEGAL
Attorney for Defendants
J o n e s , Carn, A v e r y & P a c k e r

(Ij/Jonesl.ord)

2

L. ^Jornaby

